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IN 
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FIRST SITTING IN TERM AT GUILDHALL. 



Spurrier against Eldertok, one, &c. 

'T^HIS was an action of assumpsit for money paid, laid out, ^^ere an 

and expended, with the usual money counts. micdoneer hat 

-oi c TLT 'M. *o'd ao estate. 

Flea of Nonnissumpsit. ^^ jj^j^ ^ 

The plaintiff in the action was an auctioneer; and the action which beiog 

was brought to recover from the defendant the sum of TBI. under ^ j^ ^^^ 

the following circumstances : — ^The defendant had employed the ing to return 

plaintiff to sell an estate. ITie plaintiff accordingly put it up to ^^^nlT"'^ 

sale, and it was knocked down to a purchaser ; but after it had brousrht, in 

been so sold, it was objected to by the purchaser, on the grounds ^r^^ ^ 

of a defect in the title. The defendant, insisted that it was a pays the costs, 

ffood title; and that the buyer should complete his purchase. ^« auctioneer 
rr ' cannot recover 

Upon which an action was brought by the purchaser, who re- these costs 

fused to complete • his purchase, to recover back the deposit 2g?>nft the 

. . ^ 1 . .m. 1. pnncipalman 

against the auctioneer, the plamtin m this cause. action for 

When the action was commenced against Spurrier, the plain- "1®"^ P^d to 
tiff, he gave notice of it to the defendant; and required him to must deckre 
defend the action. The defendant Elderton, declined to do it. »pcciaJIy. 
Upon which the plaintiff paid biack the money he had received as t ^ J 
a deposit, without further contest; and also the costs of the 
action, and those of his own attorney, together with the excise 
duty charged on the sale, and interest on it from the time of the 

Vol. V. B sale: 



CASES AT NISI PRIUS, 

180S. sale : and this action was brought to recover those several sums 

so paid. 

aFfl^j^ The other parts of the case being proved, the counsel for the 
ELDERTONy plaintiff were proceeding to examine as to the expense of the 
one, &c. gyj^ which had been instituted against the plaintiff Spurrier^ to 
recover the deposit. 

ErsMne^ for the defendant, objected to it: That under the 
declaration in this action, the plaintiff could not go inta any evi- 
dence to entitle him to recover that demand. The action was for 
money paid, laid out, and expended for the defendant's use. To 
entitle him so to recover, it should appear to be clearly money 
so paid, laid, and expended; and not be matter of doubtful 
liability or special agreements If it was either, the plaintiff 
should have had a special count adapted to his case. 

Gibbs^ for the plaintiff, contended. That the defendant hav- 
ing employed the plaintiff to sell upon an invalid title, had, by 
putting it up to sale, subjected himself to the action, the ex- 
[ 3 ] penses of which had been incurred in defending that title; and 
it was therefore money paid to the defendant's use, and the 
plaintiff entitled to recover it. 

It was ruled by Lord Ellenborough, That the money paid 
oa account of the costs in the cause^ could not be recovered in 
this form of action, which was for money paid only ; and to re- 
cover on the general count, it should appear clearly to be 
money actually and necessarily paid to the party's use : That 
there should have been a special count, inasmuch as the right to 
these costs by the plaintiff was not so apparent. The plaintiff 
might have defended the action of his own wrong, and without 
any authority from the defendant. If he had done so^ he would 
not be entitled to call upon his principal to pay the costs, as they 
were incurred without his consent. If the plaintiff had declared 
specially, the defendant would then have had notice of those . 
points ; and he would have had Xhe plaintiff's daim on the record, 
and have been prepared to contest it, which, under the present 
declaration, he could not be prepared to do. But, he was of 
opinion, the plaintiff might recover for. the money actually paid 
on the other accounts. 

Gibbs and Barrow for the plaintiff. 
Ersiine and Hughes for the defendant 
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SECOND SITTING IN TERM IN THE COMMON 180S. 

PLEAS. 



Doe ex dem. Hindly against Rickarby. 

^'^HIS was an action of ejectment, to recover possession of Where there 
-*- premises situate in Old Gravel Lancj in the county ^f entrvmvenfor 
itiddlesex. an assigningor 

The plaintiff grounded his rij?ht to recover possession of the {"^derlemng, 
, ^ , . ii a person is 

premises mentioned in the declaration, upon a right of entry found in the 

given by a covenant in a lease, which had been made by Maty premises, ap- 
Hindly to the defendant Rickarby* tenantf it is 

The covenant was, That the defendant iZ/c^-ar&y, the lessee, prima facie 
should not assign or underlet the premises demised ; and the underletting 
lessor of the plaintiff relied on the defendant having underlet the sufficient to 
premises in question to a person of the name of Luthman. defenSant to 

The evidence to prove the breach by underletting, given on shew in what 

the part of the plaintiff, was. That after the house had been for character such 
^ pcrsou wTas m 

some tune empty, a Mrs. Luthman had taken possession of it, possession, at 
and appeared as the tenant of it. A witness went to the house, ^"^^^ ^^ as 

servant to t'iv* 
which was then inhabited by Mrs. Luthman : he asked her how lessee. 

she came there^ and by whom she had been let into possession of 

tl|e house» and whether she was tenant to Mr. Rickarby; and 

was about to give Mrs. Luthman^s reply, when 

Shepherd^ Serjt. objected to the evidence: That what Mrs. [ 5 ] 
Liiihman had said was not evidence against Rickarby: That 
Mrs. Luthman ought herself to be called, to prove in what rela- 
tion she stood to Rickarby^ as to the possession : That she might 
have been put in there as servant to Mr. Rickarby^ which would 
not have been an underletting sufficient to create a forfeiture. 

Lord Alvanley. If she is there in the character of a servant, 
why don't you prove it? The covenant is, that Rickarby shall 
not assign or underlet. The landlord finds a person in posses- 
sion acting and appearing as the tenant ; if she is so, there has 
been an underletting; and I am of opinion, that the declarations 
of the person found in the house is evidence. The only difficulty 
that could occur against the plaintiff was, to. sec whether Mrs. 
Luthman was found in the house, either as servant to Rickarby^ 
or perhaps let in as a matter of favour and kindness: in either of 

B 2 which 
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which cases there would be no breach of the covenant ; but it 
was lawful for the plaintiff to inquire of the party whom he found 
in the house, in what way she occupied it; and if she said she 
rented it, and her occupation appeared as tenant of the house, I 
hold that it was sufficietit for the lessor of the plaintiff to rely on 
it ns a breach of the covenant, to entitle him to call on the de- 
fendant to shew in what character she in fact did occupy it ; if 
not as tenant to the defendant, but in sorne other character. 
' Verdict for the plaintiff. 

Besty Serjt. and Espinasse for the plaintiff. 

Shepherd^ Seijt. for the defendant. 
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Though a 
sliip, when 
she sails on a 
voyage, is not 
seaworthy, 
and after part 
of the voyage 
is performed 
^e is forced 
into port, and 
compelled to 
abandon the 
voyage, that 
does not en- 
tide the sailors 
to recover 
wages for any 
part of the 
voyage. 
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Eaken against Thom. 

A SSUMPSIT for seaman's wages. 
-*■ ^ Plea of Non-assumpsit. . 

The defendant was the owner of a ship, living at Liverpool ; 
and had hired the plaintiff to proceed as mate on board the ship, 
on a voyage to Philadelphia. The ship sailed on the voyage, 
but was under the necessity of putting into CorJcy not from any 
uncommon badness of the weather, but from the circumstance of 
the want of seaworthiness' in the ship; which, on inspection, 
was found not to be capable of repairs ; so that she was con- 
demned and sold, and the voyage abandoned. 

Erskitief for" the plaintiff, admitted that, in common cases, 
freight was tlie mother of wages ; and that if the ship was lost, 
the sailor had no claim : but he contended, that that was the 
case where the ship was . seaworthy, when she sailed on her 
voyage, and, unless prevented by the common casualties of the 
sea, could have completed her voyage, and the seaman earned 
his wages. The owner, by sending out a ship incapable of 
performing the voyage, could not defeat the plaintiff's claim to 
wages where he had been willing to serve, and where the voyage 
was lost and defeated by reason of the defendant's own default, 
and not through any fault of the plaintiff. 

Lord Ellenborough said. That the cases had never made the 
distinction contended for by Mr. Ershine. The rule of law was 

general. 
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generaL The ship must perform her voyage to entitle the 
seaman to recover ; and if the owner sent her out under such 
circumstances as were stated, it should be the object of a special 
action on the case : but he was of opinion, That the sailor could 
noty on the ground stated, recover his wages. 

The plaintiff afterwards proved. That after the vessel was 
found not to be in a capacity to proceed on the voyage, he was 
ordered to remain qn board until she underwent some repair ; 
which he did, and for which he claimed wages, i 

Lord Ellenbobough ruled, That this being a new contract, 
the plaintiff was entitled to recover on that account, as for work 
and labour. 

Verdict for the plaintiff. 

Erskitie and Marryat for the plaintiff. 

WigUy for the defendant. 
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Turner against Eyles. 

'T^HIS was an action of debt against the defendant, as warden 
-"- of the Fleet, to recover a sum of 1002/. the amount of a 
judgment recovered at the suit of the plaintiff, against one 
Thomas Johnstone^ who had been charged in execution ; and, by 
the defendant, permitted to escape. 

The declaration, in the usual form, stated the judgment and 
several writs of execution issued against Johnstone^ and a capias 
ad satisfaciendum directed to the sheriff of Middlesex ; by virtue 
of which writ the sheriff took Johnstone^ and kept and detained 
him in prison; until afterwards Johnstone^ by virtue of a writ of 
habeas corpus own causa^ before then sued out of the court of our 
said Lord the King, before the King himself, against the said 
Thomas Johnstone, directed to the said sheriff, and returnable 
immediately after the said sheriff's receipt of the same, was, by 
the said sheriff of Middlesex^ in obedience to that writ, taken 
before the honourable Sir Soiddcn Lawrence^ at his chambers in 
Serjeant^ Inn, Chancery Lane ; and in and by the return of the 
said writ of habeas corpus, the said Thomas Johnstone was charged 
by virtue of the said writ of habeas corpus, by Charles Turner, 
with the said writ of capias ad satisfaciendum g and therefore 

tb() 



May 26th. 

An averment 
of a writ, and 
return to this 
effect, " As 
by the said 
writ and re- 
turn thereon, 
now remain- 
ing in court, 
more fully ap- 
pears," is not 
8upported|Un- 
lessithasbeen 
filed, and an 
office-copy is 
offered in cfi- 
dence. 
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1808. the said Thomas Johnstone was thereupon oommittecl by the said 
Sir Soulden Lawrence to the custody of the Marshal of the ikfor- 
shalsea of the Court of our said Lord the King; there to remain 
Eyjues. until he should have satisfied the said Charles Turner (the plain* 
tiff) the said debt and damages aforesaid, in the said writ of 
capias ad satisfaciendum mentioned, as by the said writ of habeas 
corpus, and the return thereof, and the said commitment thereon, 
now remaining in the said Court morejvlly appears. 

The plaintififs counsel called the Marshal of the King's Bench 
prison. He produced the writ of habeas corpus referred to in 
the declaration, by which Johnstone had been committed to his 
custody* Being asked, from whence he had brought it ? he an- 
swered, From the Kin^s Bench prison ; and where it was filed 
with the clerk of the papers. 

It was then objected, by the defendant's counsel, that the evi- 
dence offered was not legal ; neither did it support the allegation 
in tlie declaration : That the averment in the declaration was of 
a record. It stated the habeas corpus return and commitment as 
remaining in the Court of our said Lord the King : that was 
stating it as affiled of record. When so stated, it should come 
out of the place from where the rccprds of the Court proceed. 
The habeas should have been filed, and an office-<ropy offered in 
evidence : That by a rule of the Court of Kin^s Bench, every 
committitur was necessary to be entered on the roll; so that it 
should appear that Johnstone was legally in custody, which would 
CIO] appear by such committitur : That it was necessary for the plain- 
tiff to have made this averment ; and cited Wighiman v. MuUins, 
2 Strange, 1226. 

It was answered by the plaintiff's counsel, That this was an 
immaterial averment, and therefore not necessary to be proved : 
That it never had been the practice to file writs of habeas corpus, 
rior was there any place for filing such writs ; they were the au- 
thority by which the Marshal held the person in custody, and 
Bis authority for removing the prisoner from one custody to ano- 
ther, without subjecting him to an escape : That the form of 
them shewed that they were not to be returned. Other writs 
were returnable « Before us at Westminster,*^ or " Wherever we 
shall be in England;" but writs of habeas corpus were to bring 
the body before a Judge of the Court, and returnable before the 
Lord Chirf Justice ; so that in fact it was not an act of the Court, 
but of a single Judge out of Court. 

Lord Aj(c¥anut was of opimoiii That the evidence did not 

support 
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fupport the all^tion in the declaration; and nonmiited the 1803. 

plaintiff. ' 

Varngkafij Serjt. Bayley^ Serjt. and Espinasse for the plaintiff. Ji^J^ 

Shepherd^ Serjt. and Lawes for the defendant Eyles. 

Vide 3 Boj. and PitJL 4S6f where the point here ruled was confirmed. 



SITTINGS AFTER TERM IN THE KING'S BENCH. [ 11 ] 



Berkley against Walmsley. May i7th. 

THIS was an action of debt, on the stat. 12th of Ann for If a person, 
_____ upon whom a 

"^T^- . . bluisdmwn. 

The declaration was in the common form, stating the usury and which has 

in takine above leiral interest for the forbearinir and rivini? day ^^^ ^l^^ ^ 
o o o o o .^ run, gives the 

of payment on a loan of i9/. 5s. from the 20th of August to the amount of the 
7th of September.' ^»" ^ ^^| 

mi . !» t 1 « I til n 1 nolaer, ae- 

The circumstances of the case were these: A bill of exchange ducting from 

was drawn by persons of the name of Messrs. HawkeSf on the '^^ ^^ "^^^ 

defendant Walmsley for 30/. in their own favour, two months interest fo^e 

after date. It was by them indorsed over, and had come by in- ^^^^ ^^^ ^iH. 

dorsement into the hands of a Mr. M. Cutler i and became due jg not usury. 

on the 7tli of September. 

Wfcen h was in Mr. Cutler*s possession, he sent it to Walmsley, 
the defendant, for his acceptance, by a person of the nameotjupp; 
he applied to Walmsley for his acceptance, on the 19th of August. 
Walmsley said, ** The bill has some time to run ; if you will let 
me deduct the discount, I'll let you have the money now." Jupp 
said, He could then give no answer; but would communicate it 
to Cutler, He did so ; and Cutler agreed to take it. The legal 
interest for the time the bill had to run, was is. 6d. only. Jupp 
brought it back to the defendant; who then said. He would [ It ] 
have 6d. in the pound for giving the money. Jupp told him. 
He wotild take what he thought right ; and he accordingly de« 
ducted 155. and paid over 29/. 5s. the remainder of the 30/. 

GibbSf for. the defendant, objectcil : That this evidence did not 
support the declaration for usury ; and that the plaintiff should 
be called: That to constitute usury, there must be a loan of 
money, which necessarily carried with it the idea of a party lend- 
ing it, and having a right to call for a repayment. In this case 
there was no loan by Walmsley : he could never recal this money. 

It 
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)80S. It was a mere payment of the debt by faim before it was due, for 

which the other party consented to allow the smn deducted. 

mgdhist ^^ ^^ answered by the plaintiff's counsel, That the taking 

Walmsley. above five per cent, constituted usury, however disguised : That 
Cutler not being entitled to the money until the 7th of Septem- 
ber; if he received it before that time, he was. a debtor : and it 
viaSf qiiasij a loan from Walmsley to him : That the offence of 
usury consisted in the taking of interest exceeding five per cent. : 
That by advancing the amount of the bill ten days before it was 
due, the defendant had received 155. for the use of 29/. 5s. from 
the 28th of August to the 7th of Septembery which was clearly 
usurious, and which might be made a cloak for usury; as a 
party who was about to lend money might do it, by having a bill 
drawn upon himself, and discounting his own bill at a usurious 
interest for the advance of the money. 
[ IS ] Lord Ellenbobouqh at first inclined to hold it to be usuri- 

ous, insomuch as the defendant had taken in discounting this bill 
above five per cent,; but his Lordship afterwards was of opinion, 
that it was not a loan of money suflScient to ground usury on it; 
and nonsuited the plaintiff, with liberty to move the Court to 
set the nonsuit aside. 

Garrono and Espinasse for the plaintiff. 

Gibbs and Symonds for the defendant. 

lu the next term the Court of Kin^s Bench was moved to set 
aside the nonsuit, but the Court concurred in opinion with the 
Lord Chief Justice. See 4 Easf^ Reports, SS. 



SITTINGS AFTER TERM AT GUILDHALL, IN THE 

COMMON PLEAS. 



King against Waring ct Ux. 

Y wmd*^" nnHIS was an action for slanderous words, with a count for a 
padngdisho- -^ libel, charged to have been written by the defendant's wife. 

ne«ty and bad pjea of Not Guilty. 

coQduct to a , - 

servant, by llie words of the libel were stated in the declaration to have 

^ch At has l^een spoken and written of the plaintiff (who was a servant, and 
evidenceof an- ^^^ ^^ )iye6. in the defendant's service) as having been spoken 
tecedent good falsely, scandalously, and maliciously, imputing to her dishonesty 
I 'lti Mr " * *^^ misconduct, by which she had been prevented from getting 

a ser- 
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a senrice from a Mrs. Bosanquet^ who would have hired her, and 1803. 
takea her into her service. ^^ 

Tb^plaintifF having proved the words, called a witness, a per- agakut 
son whom she had formerly lived with, to speak to her character Waking. 
while in. his service. 

This was objected to by the defendant's counsel, as the matter 
in dispute was not what she had been, but what was her charac- 
ter at the time of speaking the words. 

Lord Alvanley ruled. That the evidence was admissible: 
That where the words charged the party with a crime or conduct 
injurious to his reputation, it was allowable to receive evidence 
of an antecedently good character; general character was, in 
some respects, in issue. The words charged the plmntiff gene- 
rally with dishonesty and misconduct while in service; and he 
should receive therefore the evidence as it referred to the plain- 
tiflTs situation in life, in answer to the slander, with which the 
defendant was charged. 

After the plaintiff had been discharged by the defendant, she Thou^ a leu 
had applied to a Mrs. Bosanquet to be hir^ ; and referred her fy^^h^ttr 
to the defendant, desiring Mrs. Bosanquet to send to the defen^ of a servant, 
dant for her character. Mrs. Bosanquet did write a letter to in- m^ of an 
quire into the plaintiff's character : in answer to which, Mrs. acdon, yet if 
Waring wrote back the answer upon which the action was JJ^swStoalet- 
foundedy as amounting to a libel. It stated her reasons for dis- ter sent, not 
charging the plaintiff, as a woman of improper conduct; but ^^*^^^ 
* which representation of the plaintiff was entirely without foun- character, but 

dation. £?o?c£Sl 

It was suggested. That this letter, which Mrs. Bosanquet had ingsuchanan- 
been prevailed upon to write^ was procured by the plaintiff with f^*''^^*jI4 
a view of getting such a reply, she being well apprised of Mrs. of ^q aSooT^ 
IVarin^u sentiment, and not as a fair inquiry after character : no action can 
its admissibility ¥ras therefore, on that ground, objected to. f * 15 1 

Lord Alvanley. The question is. If, in consequence of the 
letter so written by the defendant, and which letter was false and 
unfounded, the plaintiff was prevented from getting a place ? It 
has been decided, that giving a character to a servant, however 
injurious to them, yet if fsdrly given, would not sustain an action; 
but if the letter was procured by another letter, not written with 
a fair view of inquiring a character, but to procure an answer, 
upon which to ground an action for a libel, such evidence, I 
think, oiight not to be admitted. 

This 
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I 

liBOS. Hiis ^tm not praved^ and the plaintiff bad a verdict. 

■ ■ CockeUy Seijt. and Wigley for the plaintiff. 

J^^^ Best, l^t. and Burrow for the defendant. 

wAnmo. , 

[ 16 ] Sir John Call, Bart against Dunning* 

On an issue of HHHIS was an action of debt on bond. 

mnestfiuHm 1 pj^ ^f jjj^ est factum. 

to declare on ^^ "^ . 

bond, the an- To prove the execution of the bond under issuey the plaintiff 

^verof thede- produced an answer in Chancery by tlie defendant, to a bill filed 
bill in equity, ^ ^^ plaintiff for a discovery; in which answer the defendant 
in whichhe had admitted the execution of the bond. 

execution, is The bond was witnessed by a person of the name of Richard 
not sufficient, Wilson. 

^cGOQ^^i^y' £rfA«i^, for the defendant, contended, That this evidence of 
en of die si^ the execution was insufficient and inadmissible, without proving 
MkaKiwhv ^*^ ^® subscribing witness was out of the jurisdiction of the 
ImiiotcaSed; Court, or dead, or without accounting, in some way, wliy he was 
fa^^^l ^??^ not called ; and that it had been decided, that a party should not 
sbottid prove even be allowed to confess his own; deed- 

S^ii? ^y ^ It wa» answered by Qibbsj for the plaintiff, Tbatthou^ where 

the only issue between the parties was, whether the bond pro- 
duced was the deed of the defendant or not, it had been required 
to produce the subscribing witness ; that was to enable the de- 
fimdant to shew if the deed bad or had not been obtained by a 
fraud : That the defendant having had an opportunity therefore 
of stating in his answer, if there had been any fraud ; and not 
having done so, it stood on the single question of Whether the 
deed was the defendant's or not ? and having admitted it, it was 
aqfficient proof of the issue, 
r jy 1 Lord. Ellenborough said, That the settled rule of evidence 

was, in all cases, to call the subscribing witness. Cases certainly 
had occurred, in which that had been dispensed with : that might 
hjMre been the case here, if a proper foundation had been laid, by 
proving inquiries to have been made after the subscribing wit- 
ness; and that he could not be found, or that he was not within 
the reach of the process of the Court. But without such evi- 
^ deace, he thought that what was offered in the present case was 
insufficient; and that the plaintiff must be called. 
Gibbs and Const for the plaintiff* 

Erskine for the defendant. 

This 
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This case wns afterwards moved; but the Court agreed with 180S. 
the Lord Chief Justice, and refused a rule to set the nonsuit . — " 
aside. Vide Abbott v. Plumbej Dougl. 116. Laing t. Raine, 2 Bos. ^ jfeutf"* 
and Pull. 85. But where the deed was in the hands of the de- agtwut 
fendant, and it was relied upon to be an act of bankruptcy, it I^u*"*°*o» 
having been made by a bankrupt to the defendant, the admission 
of the defendant, on his examination before the commissioners 
that the bankrupt had executed such a deed, was held to be good 
evidence, without the subscribing witness. Baoales v. Langaoorihf 
S Term Sep. 566. 

Leame against Bray. [ IS j 

^ I ^HIS was an action of trespass, vi et armis.. j^^ 7ili. 

"^ The declaration stated, that the defendant, with great fi>rce in an action d 
and violence^ drove a certain one-horse-chaise of him, the de- ^'^"^^^^l!^ 
fendant, against a certain curricle^ wherein the plainti£f was then bg a chaise 



ridings by which he was thrown out, much hurt, and the chaise agamt »»• 
broke to pieces. juring it, die 

The defendant pleaded the general issue^ not guilty. plaintiff most . 

The plaintiff proved the accident having taken place on the §^Klant die 
road near Stoekaoell. There was no evidence by whom the one* owner, wasac- 
horse-chaise was driven, except that Bray^ the defendant, was i^.^'^u^l^? 
seen at SioctmeU about ten minutes after the accident; and that as if it was 
the accident having been mentioned at Aldridg^^ssle some time ^^^^* 
after, he said that his own chaise was broken to pieces ; but there action would 
was no direct admission by him that he had been driving the °^^ ^* 
cbaise at the time of the accident. 

The defendant's counsel insist^ the plaintiff should be called ; 
€or that if the chaise was driven by a servant, trespass vi et amis 
would not lie; and ctied Macmanm v. Crickettj 1 Easft 
Rep. IDS. 

The plaintiff's counsel contended. That it must be presuaied 
the owner was driving, from the circumstance of his having been 
aeen at Stockwell so soon after, coupled with the conversation at 
jUdridg^n ; but that at all events, it was evidence for the jury. 

Lord Ellenborouoh ruled,. That it was not a matter of pre** [ 19 ] 
sumptioB to be left to a jury, whether the chaise was driven by 
the master or by a servant : as in case it was driven by the latter,, 
die plaintiff had misconceived his action. It should therefore be 
proved. ^ 

The plaintiff afterwards called a person who had been in the 
chaise with the defsadant| who proved that the. defendant him- 
self 
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1803. self bad been driving it when the accident happened ; and a ver- 

diet was found for the plaintiff. 

ag£unst • Erskine^ GarroWf and HoveU for the plaintiff. 

Bray. Gibbs and Park for the defendant. 



Miller against Williams. 

rid^STw !)Irt A ^SUMPSIT to recover the amount of a shoemaker's bill, 
ofthcjuiidic ^^ The demand was for Si. Is. 

tton of the The debt was not denied to that amount; but in order to de* 

jcieneiGi Lm- ^^^^ ^® claim of the plaintiff to costs, it was set up by the de- 
dom, his occa- fendant, that he was liable to be< summoned to the Court of Coti" 
d«^5^a *^^^^ i" London^ under the statute of 39 and 40 Geo. S. c, 104., 
policy at giving jurisdiction to the Court of Conscience in London^ as to 
^^9 Cof. d^bts to the amount of 51. 

where he has By the fifth clause of tliat statute it is enacted, << That it shall 
* ■^** ?^ * be lawful for any person or persons, whether residing within the 
livelihood city of London or elsewhere, who shall have any debt due to 
within the them, not exceeding 5l. from any person or persons whatsoever, 
sulnect him to. >*^iding or inhabiting within the city of London^ * or the liberties 
itsjoriidi&i thereof, or keeping any house, warehouse, shop, shed, stall, or 
be Mo\^1i6 s^c^d) ^^ seeking a livelihood, or trading or deding as aforesaid, 
a trade or to cause such debtor or debtors, person or persons, from whom 
^f'll^^ 1 such debt or debts shall be due and owing, or claimed and de- 
^ manded, and so resident, inhabiting, or keeping any house, ware- 

' house, shop, shed, stall, or stand, or seeking a livelihood, or 
trading or dealing as aforesaid, to be warned or summoned by 
personal service, or by a printed or written summons lefk at the 
dwelling-house, lodgings, or place of abode, warehouse, shop, 
shed, stall, stand, or any other place of dwelling of such debtor, 
within the jurisdiction of the Court of Requests, to appear before 
the commissioners at Guildhall^ &c. who, if the debt does not 
exce^ Si. have power to make order for the payment." And by 
the 12th clause of that statute, it is further enacted, " That if 
any action or suit shall be commenced in any other Court than 
the said Court ofRequests^ for any debt not exceeding the sum of 
61. and recoverable by virtue of the said recited acts, and of this 
act, or any of them in the said Court of Requests^ then and in 
every such case, the plaintiff or plaintiffs in such action or suit 
shall not, by reason oif a verdict for him, her, or them, or other- 
wise have or be entitled to any costs whatsoever ; and if the ver- 
dict shall be given for the defendant or defendants in such ac- 
tion 
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tion or suit, and the judgt or judges, before whom the sftme shall 180S. 

be tried or beard, shall think fit to certify that such debt ought 

to have been recovered in the said Couji ofRequests^ then • and ^ahut 
so often such defendant or defendants shall have double costs; Wiixiams. 
and shall have such remedy for recovering the same as an j de- C ^ ^ J 
fendant or defendants inay have for his, her, or their costs in any 
cases by law/' 

The defendant was an underwriter at Uqyd*s Coffee-house. 
His dwelUng'-house was out of the jurisdiction of the city of 
London s but he had a seat at LioyHz^ and there followed the 
business of an underwriter, by underwriting policies of insurance 
in the usual way. 

Ersktne contended. That though in fact his residence was out 
of the city of I^mdon^ and so out of the jurisdiction of the Court 
of Conscience^ he came under the description of a person trading, 
dealing and seeking a livelihood within the city of London^ ac- 
cording to the meaning and terms of the act : that his business 
and occupation was that of an underwriter : he sought a living 
by it} and so came within the description of the act. 

Lord Ellenborougu said, That he thought that, by possi- 
biliQr, a person carrying on business as the defendant did, as an 
underwriter, might be subject to the jurisdiction of the Court of 
Conscience, if he followed it as his trade, or mode of gaining a 
livelihood ; but that must depend upon the quantity of business » 

which he did, and the mode in which he follow^ it. He should 
therefore expect evidence to be given to that effect. A person 
occasionally underwriting a policy, could not be said to be 
thereby trading, or seeking a livelihood. 

It was then suggested by the plaintiff^s counsel. That the de- [ S2 ] 
feodant had paid 1/. 95. into Court, which was an admission of the 
jurisdiction of the Court ; so that the objection could not betaken. 

Lord Ellenborough ruled it to be so. 

Verdict for the plaintiff. 

Garraw and Gumey for the plaintiff. 

ErsHne for the defendant 

Hoffman, Assignee of Phelps, against Pitt, Gent. 

ASSUMPSIT for money had and received. A banknipt 

The action was brought by the assignees of one Phelps, ^^^£ij* 
a bankrupt, to recover the amount of the value of an house, fur- an equivocal 
niture^ See. which had belonged to Phelps, the bankrupt, which »ct of bank- 
had been sold, and the money received by the defendant. 

The 
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laOS. The plaintiiF relied on an assignment by deed, made by tlie 

^— " bankrupt on the 23d o( February, 1802, to the defendant, of hit 

Atognee <^ house, iiimiture, and pictures ; which was, in fact, of every things 

Fhelps, which he possessed, as being in itself an act of bankruptcy, and so 

^itt/ entitling him to recover ; it being stated, that the bankrupt had no 

warehouse or property of any kind, except what was contained 

in his dwelling-house ; so that in fact it was an assignment of all 

his property, and so an act of bankruptcy. 

The defence was, That the defendant having long known tlie 
[ 29 ] family of the wife of the bankrupt ; and having, on the l^th of 
December^ 180I» come to town, and gone to the bouse of the 
baqkrupt, he found an execution in the house for 700/. : That, 
out of motives of regard to the femily, he advanced that sum ; 
and took firom: the sheriff a bill of sale of the furniture of the 
house: That in February following, another execution was sent 
into the house, when the defendant paid off that execution, and 
took another bill of sale from Phelps, the bankrupt himsdf, in- 
cluding the house^ which had not before been assigned ; and the 
furniture, which had. This last was the assignment in question 
relied upon to be an act of bankruptcy. 

On the execution of this second deed, a Mrs. Pindar, who 
was a friend of the defendant^ and mother of the bankrupt's wife^ 
went into the house to take possession for the defendant ; and 
after that, Pkelps, the bankn^t, and his wife^ quitted the house, 
and returned no. more. 

The defendant first stood on the title derived under the sheriff's 
bill of sale^ and produced the assignment from the skeriff; and 
proved the execution of it by the sheriff's officer, the subscribing 
. witness* 

Thisy it was contended, was sufficient to prove a bandjlde pur- 
dbsBC^ and a sufficient title to the defendant. 

CHbbs, for the plaintiff,^ objected: that the judgment should be 

produced ; and that the mere production of an assignment, made 

by the sheriff under an exeeutiow, was not sufficient, because the 

[ S4 ] goods were claimed as against creditocir whidi the assignees were. 

Enkine contended. That it was sufficient, the property being 
convqred by the deed. 

Lord Ellenbobouoh said. That the judgment was necessary 

to be produced, as it was that under which the defendant claimed 

litle^ the assignment being from the sheriff, who had not title, 

but in consequence of the judgment and execution founded on it. 

It wa^ then suggested, that the deed of February 1802, was not 

6 an 
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«n act of baokraptcy : That in &ct it did not conv^ the whole 
of Phdp^s property ; but w^s an assignment of a part onlj, given 
as a security, and given hondjide ; and to prove it, the bankrupt 
was called. He was asked by Erskine, If the assignment of the 
S3d of Februaty did, or did not, comprize the whole of his pro- 
per^? or whether he had any other property, of any description, 
except what was contained in that deed ? 

This was objected to, as being virtually calling him to prove 
or disprove his own act of bankruptcy. It being an act of bank- 
ruptcy or not, as the effects turned out to be, or not to be, the 
whole of his property : That a bankrupt could not be asked to 
any diing affecting his act of bankruptcy, which this was. 

Erskine contended. That a bankrupt may be called to explain 
a doubtfiil act, which might be or not an act of bankruptcy, to 
eiqdain quo animo it was done. 

Lord Ellenbobouoh. To allow this would go the length 
of taking the sting out of the transaction, wU^ is to constitute 
the act of bankruptcy. He might be asked, in the same way, 
did he give orders to have himself denied ? It goes to defeat the 
act of bankruptcy; and by a similar mode, it could be madera 
mode of proof of the bankruptcy. It cannot be admitted. 

It was further suggested by the plaintiff's counsel, that pos- 
lessioii had not been taken by the defendfunt invnediately oa the 
execotioii of the assignment to the defendant: that it was there- 
fore void, under the case of Edaoards v. Harben^ 2 Term Rep. 
587'; and that the defendant could not claim any title under it» 

•Lord EzxEMBOBOUOH said, the not takiag posseMioo was, ia 
measure, indicative of fraud,; but was not conclusive : that 
point had occurred on the northern circuit, and the Court 
had hdd it so : but to make it absolutdy void, there must be 
sofliething that shewed the deed firandulent in the concoction of 
it. It was incumbent on the person claiming title to shew that 
the transaction was bandjidi. 

The judgment not being produced, the Chief Justice was of 
opinion, that the plaintiff's tille^ under the deed of the month of 
Deoember^ was not made out : and that^the deed of the 25th ef 
Fdfruary being an assignment of the bankmpt^s whole propertr^ 
was an act of bankruptcy; and that the plaintiff was entitled to 



Gibbs and Hclroyd for the plaintiff. 

Enttntf Garrow, mnA Dauncof for the defendant. 
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FIRST SITTING IN TERM AT GUILDHALL. 



Evans et alt against Beattie, Executors of James 

Beattie, deceased. 

On a guanm- HPHIS was an action of assumpsi/. 

modJ^old^^ '^'*® declaration stated, that in consideration that the 

tad delimed plaintiffi, who were woollen manufacturers, would supply one 
2Sn*Si^" 2Ttowfl« mUiam Q^per with goods, in the way of their trade, 
such person the t^tator, James BeatHe^ in his lifetime, undertook and pro- 
^l*'!^!?' mised the plaintiffii to guarantee them the payment for such 
goods sold to goods as they should so send to Copper^ in the way of their trade. 
Ek^is DOt The defendant then averred, that they had supplied Copper with 
chtrge the goods to a large amount, for which the said T, W. Copper had 
penon fffmg not paid ; by reason of which the testator became liable. 
thed^TOT There was a plea of the general issuer with several special 
k! ^i^L?^'^ P^^^ of j9/fne administraviif and bonds outstanding. 

r'^^-t To prove that the plaintiffi, in Beattie^s lifetime, had deliver- 

ed to Copper goods according to the agreement, the plainti& 
called the book-keeper of Copper. He proved, that, in the 
month of September^ 1801, Copper was indebted to the plaintiff 
iu 1000/. which he said was for goods sold to him . by the 
plaintiffs. 

To prove a further sum due^ the counsel for the plainti& 
asked as to the admission nuule by Copper the principal, of other 

goods 
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9ft 



goeds had by him; and for which he was indebted to the 180S. 



Thb was objected to by the defendant's counsel, that what he 
said could not be evidence. The fact was known to Copper ; 
and he shonid be called. 

It was argued for the plaintiffi, that the liability of the testa- 
tor depending on the extent of the debt due by Copper, by 
which the testator had made Copper's debt his own, that what 
would be evidence to chai^ Copper^ should be evidence to 
diarge die testator; and as his admission would be sufficient 
m against himself It should be so against the defendant. 

Lord Ellknbo&ough ruled, that what Copper had been 
heard to say, was not sufficient evidence to charge the defend- 
ant The engagement was to pay for such goods as shonid be 
ddivered to Copper; not which he should acknowledge to have 
received* The testator or defendant had a right to have that 
ddiveiy proved* There might be collusion between the plain- 
tifi and Copper. The evidence offered was not the best the 
case was capable of; the evidence of Copper's admission was 
dMrefore rgected; but the plamtifis proved a further delivery of 
goods to Copper. 

Verdict fcM: the plaintifis. 

Enidnef Pari, and LUiledale for the plaintifis. 

Garram^ GUtSf and JSspinasse for the defendant 
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LAST SITTING IN THE COMMON PLEAS. 



Clarke agmnst Leslie* 

^HIS was an action of atsimp$U. 

^ The several counu of the declaraticm were for meat, drink» 
and other necessaries, found and provided for the defendant ; 
money lent and paid to the defendant's use, with other common 
nooey counts. 

Fltt of the general issue. 

Part of the demand claimed arose in this way : the defendant 
had been arrested by a writ out of the Marshaisea Couwt, for 

to entitle theplaintiff'ao to recover, he must shew the real tnuitactioD,and thst 

under 
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1803. 11. ^s. 6d. ; and was 19 custody of the officer. The plaintiff 

sent for, and paid the debt to the officer ; in consequeaoe <if 

agaimi which the defendant was discharged out of custody. 
Ijj^iu|k The defence to the action wad infancy ; and it was objectod 

by the defendant's counsel, that this sum so stated to be paid by 
the plfiptiff (o the office, could not be recovered against an 
iafiint : that it could be recoverable only as money leal and ad* 
r 29 1 ▼fAced by the plaintiff to the defendant^ or as paid to her use ; 
and 11^ either ol which cases an infimt was not liable ; for to en- 
title th^ party to recoyer the demand, it must be for necessaries, 
or money advanced and directly applied in ^ the payment for 



It ^p answeredi that the money paid by the plaintiff to pro^ 
o^re the defendant's discharge, was to be deemed necessaries: 
that the legal meaning of necessaries was not confined to mere 
npeati drink, education, or articles of that description : that that 
whiqh procured the defendant her liberty, which enabled the 
dfibndant to earn her breads came equally under the descriptten 
fpr pecessaries ; and as such was recoverable. 

Lord Al-VA^L£T. I agree that the demand in question may 
come under the description of necessaries. If the defendant 
had been taken into custody for a debt contraoled for necessaries, 
discharging that demand w<)!uki be to pay for necessaries ; so if 
the defendant ha4 been in execution ; that is, if at all events tiie 
defendant had made herself liable to the debt, and could not con- 
trovert it, paying that debt, I think, would be necessaries. This 
is my opinion; and it was the opinion of other judges of great 
learning : but, I think, that the plaintiff must Aievr that the tlebt, 
which was so paid here, was either for necessaries, or that the 
party was in execution. If this was not to be required, an arrest 
for a supposed or fraudulent debt might be pade, and the infant 
might be subjected to the payment of the money advanced to 
liberate her from an arrest, for a demand for which an infkat 
[ 90 } oduki not legal)y be made liable. If therefore the plaintiff can 
prove that the m<xiey paid at the spunging-bouse was paid to 
tetricate her from imprisonment for a lawful debt, for which she 
was liable, and might have gone to jail, or if she was then m 
execution, I think the money paid may be rceo^sered, as being 
tapended for the benefit of the infont ; but if no evidence of that 
k-fsd i»giteB, as slie may have been in custody on mesne pro- 
cess for a debt to which she as an infant was not liable : as she 
itiay have been arrested fraudoleiitly i^y the very ^JalntiiB^ tp 

Wver 
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toiver th« ad?iince of money, I tibink the plaintiff cannot recover, 
I go fiurther ; for even if this debt in the spunging-honse were to 
be considered ai (or necessaries, I am not prepared to say, that 
if the plnintiff had paid the debt for the in&nt, in order to en- 
able bep to return to a state of prostitution, as has been sug- 
gssted, so that the debt thereby created must be discharged by 
Ike wi^^ of prostitution, the plaintiff would, in that case, be 
entitled to recover ; for the transactions would be tainted by the 
same immoral consideration. 

Hie pkuBtiff was not prepared with any evidence to this e&ct ; 
and the defendant had a verdict. 

Brtff, Seijt. and Etpinasse for the plaintiff. 

BaSafj SerjU for the defendant. 
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SITTINGS AFTER TERM AT GUILDHALL, IN THE ( SI ] 

KING'S BENCH. 



DiTCHBURN against Sfracklii^, Diogbt, Baker, and 

Saunders. 



^HIS was an action of debt, for cordage supplied to the 
^ brig Brothers^ Adx>eniurej charging the defendants as the 
owners. A former action had been brought, in which Saunderg 
was not iodaded. The three first defendants pleaded in abate- 
ment, that Saunders was a partner, and not included in the ac- 
tion. The plaintiff enteral a cassetur billa ; and the present 
action was then commenced. 

The declaration stated. That the defendants- were indebted to 
plihcfff in -^. of lawful money, fcc. for divers goods, wares^ 
aid aaerdMidiie of him the said — DUchbwmy before that time 
sold and deUveved, &c. 

The defendants pleaded the general issue. 

Ta* prafe the d^ndanta joint-owners of the vessd, the regis- 
ter was produced. It was accompanied by the usual aflSdavit of 
Ik^nhrM defendants^ fyraciliny Diggiy, and Baker, that they 
w«« the owoera of the vessel ; bnt there was no affidavit of Saun- 
Ar^ ihat he 4iaa an owner* 

It was objected by Erskine : that this was not sufficient evi- 
4e»ee tor aflfect Bmiitfrs : that any person anij^t put a name of 
a stranger into a register; and if its being found there was suA- 

C 2 cient 
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1805. cient tacbarge him, he might be charged with a debt which h0 
BrrcHBcmN n«ver contracted for. 

agahut Lord Ellenboro06H said, he was of opinion that this was 

Spracklin» not sufficient ; that the form of ascertaining the ownership had 

Bakbr, and <iot been complied with. As however he had known such evin 

Saunders, dence admitted, as the entrj was by an act of public notoriety^ 

he would not nonsuit the plaintiff; but he would not assent to 

the doctrine of binding a man by an act to which his assent ot 

concurrence could not be proved. 

It appeared afterwards in evidence, that Ditchbum^ the plain- 
tiff, at the time the work was finished, had a partner of the name 
of Griffiths^ who had died ;u>on after. The declaration was for 
goods of the plainti£^ sold and delivered. 

It was objected by the defendant's counsel : that the plaintiff 
should have declared as surviving partner; and, secondly, that 
the goods were stated to be DitchburtC^i whereas they were 
DitchbunC% and GriffUh^^, 

Lord Ellenborough ruled, that the plaintiff might declare 
without so describing^ himself as surviving partner ; but that 
there was a misdescription as to the goods» which was fisitaL 
The plaintiff was nonsuited. 
Garram and Jbr. Moore for the plaintiff. 
Erskine and Donaldson for the defendant. 



£ 35 } SITTINGS AFTER TERM AT WESTMINSTER. 



Juis, 4th. p^j^j^ q^ ^ ^^^.^, BuRwooD et alt. 

of debt q. t. ^PHIS was an action of debt qui tantf to recover the penalties 
for selliDg *^ given by several statutes made for r^^Iating the sale and 
tokw^^"^ measure of coals, and to prevent frauds in the sale of them, 
contraa upon The action was brought against the defendants, who were 
JJ^^^^JJj^^ coal-merchants, for selling coals by » measure contrary to 
mast be truly law. 

stated, and j^q declaration stated, that the defendants, on the 6th day of 

18 fatal : September j 1802, in the parish of St. George^ &c. did fill divers^ 

^K^i^ to wit, thirty-four sacks with coals, then and there sold by the 

contract was 

suted to be with two persons, and ita fact it was with those two and another, it was ruled to 

be a fiital variance, though the declaration sta^ the exact quantity wluch the two were to 

ha?c. 

said 
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wd defendants to Isaac Si. John and John Tripennjf as and for l^OS^ 

iW-measnre; and afterwards carried the same coals in the said ~ 

sacks9 and delivered the said coals to the said Isaac St. John and ^agahut 
Mm TVipenmf^ &c« contrary to the statute ; and by which, &c. Burwood 

St. Jokn and JVipenny were called as witnesses. They proved ^ ^^ 
ihfli ihey, together with one LaoDe, ami on their joint account^ 
pnrdiased from the defendants five chaldrons of coals: that 
thir^-ibar sacks, part of the five chaldrons, were delivered to 
thenu 

Erdkinef for the defendants, contended, that the plaintiff 
iboQld be nonsuited: that the offence was grounded upon a 
eoDtract for the sale of coals, which the declaration stated to be 
for thirty-four sacks, sold by the defendants to St. Jokn and 7H- I ^^ 1 
pemy g whereas the contract proved, was for five chaldrons sold 
to St. John and Tripenm^j together with Ixme : that it was a 
material averment, as otherwise the defendant might be sub* 
jected to many actions, as the divided delivery would subject the 
party to several actions. 

It was answered by the plaintiff's counsel, that the declaration 
stated only the filling of thirty-four sacks, sold to St. John and 
JVipenny^ which was proved : that there was in fact a contract 
with those persons sufficient to sustain the averment; inasmuch, 
as if the defendants had brought an action for goods sold against ' 
SL John and Tripennjf they would have recovered, unless there 
had been a plea in abatement. 

Lord EubSNBOROuoH said, that it at first occurred to him, 
that it might be taken only as inducement ; but that he then 
thought, it was a material averment, which ought to be proved ; 
and that the variance was &tal. His lordship referred to the 
case of Bristaw v. Wright and Pugh^ in Douglas^ 640. 

In this case, the delivery to St. John and Tripentnf was a sub* 
eoDtract made among themselves ; but the contract for the coals 
vith-the defendants was with them and Lowe. The declaration 
therefore did not state the contract as it was; and the variance 
irasfiitaL 

The plidntiff was nonsuited. 

Gmrom and Lowes for the plaintiff. 

£rskine for the defendant. 



Dean 
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1805. 



Dean against Brakthwaite. 

^(^•wair of npHIS was an aOioii of trespsM, m et armU. ^ 
hones let oat The injury stated in the declaratio% was for scowrgiii^ 

r^M^^ and beating two of the {^intiflrs horsesi strikuig them violentljiEt 
ddents arisiog w<l driving immoderately : by reason of which one died, and the 
from miacoo- other became sick and distempered. 

gence of^* '^^ defendant pleadbd9 first, the general issne. Secondly^ a 
driren, not justification : thai the plaintiff had let the defendant four horsey 
who^SraT the ^ ^ drivoi by the plaintiff's two servants, for the purpose of 
chaise; the drawing the defendant's diaise from London to Epsom: thai one 
^ei^orenLn- ^' ^ ^^ servants^ who waa employed to drive the two horses 
tain trespass which had been injnre^^ waa intoxicated^ and unable to ride.and 
vt et armuf manage the horses^ and proceed on the journey, without danger 
done to his tQ the defendiattt ; by reason of which, and because the said ser« 



horses and y^nt could not drive, the defendant took the two horses, and he 

camace w n ile 

so e^loyed, g^utly rode on one,, and gave them gentle strokes^ for the driving 

and against of them at a reasonable rate^ and doine as little damace as pos- 
the person -ui «, . 

whohashired WWfi^ «c 

them. Thirdly, he beaded a justification} differing from tlie second 

emly in Btatingi that the {daindff bad let two, horses^ sttating the 
pos^-bo/s inability, but omitting drunke^ness• 

Replication to both, de injuria suapi'opria. 

It appeared in evidence, that the plaintiff was a stable-keeper, 
and let hors^ and chaise to hire t that he had let four horses to the 
[ 36 ] defendant, to draw his chaise to I^^som races: that he proceeded 
on the journey; when the defendant either conceiving that the 
postillion wi^o rede the wheelrhorse^ was dmnk, or drove too 
slow, he feroifaly pulled him off his horsey and made the other 
ehMge Uk the wb^9el4iorsea; then mounted the leaders, and 
dfove sovideutly^ that w^(^ the leaders died; and the other 
wm very much injwed. 

Erskinej for the defimdant, objected : that the action was mis^ 
conceived : that it i^peared by th^. evidence, die h<»ses were let 
to the defendant for a partilsular purpose ; that while they there- 
fore so continued under his oontroul^^ by reason of tbat he wquld 
be answerable for any injuries that were done by the postillion ; 
as for example^ by running against another carriage : that being 
completely under his care^ and the master having no controul 
over them, the action should therefore have been case, for an 

abuse 
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abase of that committed to him under a contract ; and not tres- 1803. 

pass, as it was here brought. ^ 

Lord Ellbnborough. I hsTe tnmed that objection in xny gainst 
mind while the cause was going on, conceiving that it might be Branth- 
inade ; but, I am of opinion, it is not sufficient. It appears to waite. 
me* thai a person who hires horses to convey him in the manner 
here stated, has not the entire management and power over the 
horses ; but that they continued under the controul and direc- 
tion of the stable-keep^^r'a servants who were entrusted with the 
driYing ; and that he Would be answerable for any accidents pro- 
duced by the post-boy's misconduct on the reader Several ac- 
tions had been maintained where accidents have happened under X ^7 1 
linilar circumstances, where (he declaration stat^ that the 
stable-keeper had the care and custody, management and direo- 
tibii of his horses by oceans of his servant ; and which averment 
ooald not be supported upon any other principle^ as it would be 
a fiJse averment, if his dominion over diem was at an end when 
hired to go a stage or two. His lordship added, that he re- 
ttembered a case before Lord Kenyon, of one Flemings inwhich 
ikmagtB were recovered againist the own^ of the chmse^ for an 
injury done by it when Mr. Burton^ a Welch judge, was in if, 
and who was called as a witness. In that case, it wai not 
thoQ^t of taking (be objection, that the person who faired the 
dunse was answerable for the postrboy's misconduct. The ao- 
(km therefore, in point of form, was riglitly conceived. 

When the evidence in support of the justification was gp/te 
thr6ogfa) it was objected, by the counsdi' for the plaintiff, that it 
did not support the justification ; which was^ *^ that the pos^ 
boy who rode the horses which had been injin^, was drunk ^* 
trilerefts it appeared, that if either was drunk, it was the boy who 
iafw^ the wheel-horses, who was not then injured ; and so there 
was a variance. • 

hard Ellbvborough was of opinion^ that there in^i a fetal 
fttianoe^ and the plea was not supported by evidence; aikd the 
plaintiff had a verdict on the several issues. Damages, il/. 

Garram^ Giibt^ mA ^ for the plaintiff. 

Mnkine tod Abbott for the defendant. 



SITTING- 
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SITTING-DAY AFTER TERM AT GUILDHALL. 



/M/jr isdu Rawlins and another. Sheriff of Middlesex^ against 

Danvers. 

U^^^^ 'T'HIS was an acdon of debt on a bail-bond, brought in the 

a bttl-bondt "^ name of the sheriff of Middlesex $ but in fiust on account 

thcdefendaot of the officer. It had been given for the appearance of one 

Wandtfae J<*n King. 

plainttff does , The defendant pleaded Nil debet ; upon which issue was 

not demur, but s^:»^^ 

takes ismieoQ JO»n«»- 

it, it ktt the Marryati for the plaintiff, in opening the case, stated, that the 

•**^*3^^ plea being bad in point of law, he did not conceive that he was 



amy 

which he may called upon to prove any thing, the execution of the bond not 

J^ ^ being denied. 

It was answered by Garrom^ for the defendant, that the plea 
was clearly bad: but that it was incumbent on the plaintiff to 
have demurred to it ; and that not having done so, it let in the 
whole defence of the defendant, to shew that he ought not to be 
charged ; which defence was, that the bail-bond having been 
given for the appearance oiKing^ had been taken by an officer 
of the name of Caaodran^ who had the warrant to arrest Kir^z 
that the officer, Cawdran^ had settled with Kir^^ so that King 
could not have been surrendered in the defendant's discharge, 
[ 39 ] *^d so that the penalty could not be sieved ; and as the action, 
though brought in the name of the sheriff, was in fact Ccnodron*s 
own, and Cawdron had by his own act acquiesced in Kin^s not 
appearing according to the exigency of the writ, he therefore 
should not be allowed to proceed against the bail. 

Lord Ellkmborouoh said, he was of opinion that, as the 
plea had not been demurred to, the plaintiff had thereby let the 
defendant into any defence that he could prove. 

Gibbs, Bs amicus curiay BBid^ that he had, many years ago, 
been nonsuited by Lord Mansfield, who had ruled in the same 
way ; he being only prepared to prove the execution of the bond. 

The defendant failed in proving the matters suggested in his 
defence, and the plaintiff had a verdict. 

Marryatt for the plaintiff. ' 

Carrtm for the defendant. 

; Cliffc 
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ClIFFE against LiTTLEMORE. Sameaa^. 

• 

^T^HIS was an action of assault and false imprisonment In an action 

^ The defendant pleaded, first. Not GuUty. Secondly, ^^^J 

That just before the time when, &c. the plaintiflP made an assault prisonment, 

on him; and thereupon the defendant then and there gave charge ^^ *^!fSl 

of the i^intiff to a certain peace^fficer, who then and there saw plaintiff, 

the plaintiff assault and beat the defendant; ^and the said peace* hs;^^^ 

officer gently laid his hands on him, and the defendant in his foK^of the 

aid, in order to take the plaintiff before an alderman of the city, P^IJ** *^^!i^ 

&a which is the same trespass, &c. gifmhimia 

Replication of de injuria sua propria absq. tali causa^ and charge to a 
.1 peace-omcer» 

usue therem. ^ ^cncm so 

The plaintiff proved. That in passing through Fleet Market^ ^ncribed 

a dispute having arisen between the defendant and a little girl, ^rsoo sworn 

who had purchased some articles from the defendant, in which into the office 

he dealt, he had interposed in favour of the child, when the de- ^^^^Jjjjj* 

fendant, being incensed at his interference^ took him into custody, emptoyed snd 

and gave him in charge to one ChaUis; by whom, together with ^jiaorfalv 

the defendant, he was carried to the Poultry Compter^ where he peraonsyorof 

was confined. thatde«:rip. 

tion. 
It appeared in evidence that ChaUis was a person employed by [ *40 ] 

$he parish, for the preservation of good order, to take up disor- 
derly persons ; which, when he did, he brought them before the 
constable^ before whom they were regularly charged: but that 
he himself was not a constable^ nor in any way sworn into the 
office ; but, in fact, was merely a patrol, so employed and paid 
by the parish. 

Lord Ellenborouoh upon this evidence^ ruled, Tliat the de- 
fendant could not stand on that plea. He said that the plea 
was, That the plaintiff having assaulted the defendant, the de- 
fendant gave him in charge to a peace-officer. To support this 
plea, the person into whose charge he was given, must be a person 
so known and so accredited as a peace-officer. No person could 
act as a peace-officer, with all the immunities and rights belong- [ 41 ] 
ing to that office, unless he had been r^ularly sworn into the 
office. Here the person to whom the charge was given was not 
of that description : he had no more right than any common 
person bad to interfere, to prevent a breach of the peaces and to 

bring 
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19M. bring the party offending before the constable. The defendant 

' had therefore failed in making out that plea. 

%^t Verdict for the plaintiff. 

LirrxjEMORE. Park and Curwood for the plaintiff. 

Garttm and Mtxrn/att for thd defendant. 



Jf4ri5ib. Cobban and Another, against Dowhe. 

Whertgoofc npHlS was an action brought against the defendant, who was a 
riedciastwiie^ wharfinger, to recover the value of a parcel of goods, which 
«* *cr ttH« had been sent to the defendant's wharf to be forwarded to Inver- 

to ilrit ff i rtiTTfi ''^ ™ Scotland, 

oa tiBS wlarf The plaintiff proved the sending of four tmsseb to the wharf; 
^^^j?"t 6ne of winch was lost. They were directed to be sent by the ship 
wkiditbeyaie George^ bound for that port. 

tf thc^ir* * '^^ ^^ ^ ^ *® ^^ proved oil the part of the defendant, 
dettfCMd to wasf That the goods were brought to the wharf, and laid at the 
**"25^ dcX)r of the counting-house: that whife they lay there, the mate 
retpcMbilicy <>f the George was called: that he came; and die truss in ques- 

^ ^J-*"*** flon was delivered to him; what afterwards became of it did not 

andrlicis not 

IbMi^ though appear. 

i^ ^t^th^ *^' ^^^ contended, on the part of the defendant. That it was 
whaif before Bot part of the duty of a wharfinger, where goods are to go 
^r/ me ship- coastwise^ either according to general usage, or the particular 
r*H2 1 i^^^age of the defendant^ 8 wharf, to see the goods actually pat oh 
board; thai they were^ in many instances, delivered from the 
wardious^ or from the wharf to the mate of the 'vessel, to be by 
him and his crew put on board tibe vessel; and that on the ^eli- 
very to them, all further responsibility on the part of the whar- 
finger was at an end ^ 

Several whar&igers' were oalled, who proved the invariable 
usage to be so : that goods, which^ were not to go coastwise, were 
delivered from the caarts on board the ship: that when goods 
came to the whar^ and no diip wa« Aen at the wharf bonnd for 
the port to which the goods were directed, they were ware- 
hoxvtei ; and on the arrival of the first ship they were delivered 
to tlie mate of the vessel : but when a vessel was there^ they were 
immediaedy delivered to hiniy to be put on board : that b^>ve 
the shippmg foreign goods, the wharfinger charged for wharfi^ 
and shipping; but for shipping goods coastwise,, they ehar^ 
fer wfaairfiige only, considering diat tttey had notliing to do With 

the 
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the shtppingf beiBg satisfied with a deliv^ to the matc^ or other 1808. 
officer on boaid tkesbip, as patthig an end to their responsibility. 

Lord Ellembobouoh. This is aa actiooi chargii^ the dei* and- Another 
fcudant in his character of a wharfltMNir. What the doty, of a i^aimi 
wharfinger is, is to be measured by the Bsage and practiee of 
others in similar sttoations, or his known and professed liability. [ 43 ] 
Ei^ery man contracts^ with the pobMc accor£ng to the known wkt 
ascertain^ extefit of the trade or business in M^iick he is en- 
ga^sd; The defendant has proved that, by established usage, 
the ifdods are delivered by the wharfinger to the mate and crew 
of the vessel which is to carry them ; from which time it has been 
considered that their responsibility is then at an end. Un- 
doubiedly, where the responsibSity of the ship begins, that of 
the wharfinger ends ; and a delivery to the ship'creates a liability 
these: but the delivery must be to an officer or person accredited 
eo board the ship; it cannot be delivered to the crew at random: 
bat the mate is such a reeogniaed officer on board the ship, diat 
ddivery to him is a good deliveiy, and the respotisibiUty of the 
ship attaches, if the jury believe that the mate received the goodsy 
as slated by the defendant's witnesses. It has been said, that 
A«y Were lost on the wharf before they were put on board } but 
if they were once well delivered to the mate, the subsequent loss 
eaunot affeet the wharfinger > they are delivered into the care of 
the mate ; and his ueglig^oe cannot re^vive my responsibility on 
the part of the wharfinger. I think therefore fhe usage has been 
suflhiently proved; that by a delivery to the mate of the ship, 
the wharfinger'e responsibility waeat an end; and that the only 
question for the jury to decide^ was the delivery made of the 
goods to the mate of the Ge&frge, by which vessel die goods were 
ordered to be sent? 

Verdict for tlie defendant. [ 4^ ] 

Garram and Mardey for the phdntiffs. 

Erskine and C« Warren for the defendant. 



Chh^.agd^WoQl}. Someday. 

THIS was an action on the case, for n^ligently driving a It is no justifi- 
chaise agamst a eertBm.horsc.of die defendant's, on which ^^^^ . 
the plaintiflTs servant then rode^ by which hehad his thigh broke; ligendy drtr«* 
in consequence of which he died. ' 2^!^? ^ 

oatbc wnxtt; 
tidk^of the roadi if dwrt was roem fofficimt for die dctedai^ 

The 
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180S. The facts were^ that the plaintiflP's servant was riding on th^ 

wronir side of the road; but near the middle of it. The defendant 

4^4umii ^'^^ ^® owner of a chaise^ then driven by his servant, coming out 

WoQDw trf* another road, and crossing the road over to that side of the 

road on which the servant was ridings which was the poc^r side 

<^ the road for the defendant. In so crossing over, the shaft of 

the chaise struck the horse in the thigh, and broke it. 

The defendant's counsel relied, Ttiat it was the duty of the 
servant to have kept on his proper side ; and that the accident 
being occasioned by his being so out of his place, the defendant 
was not liable. 

Lord Ellenbobough said. That the circumstance of the per- 
son being on the wrong side of the road was not sufficient to dis« 
charge the defendant; for though a petioii might be on his 
wrong side of the road, if the road was of sufficient breadth, so 
[ 45 ] that there was full and ample room for the party to pass, he was 
of opinion he was bound to take that course which should carry 
him dear of the person who was on his wrong side; and that if 
any injury happened, by running against such person, he would 
be answerable. A person being on his wrong side of the road 
could not justify another in wantonly doing an injury, which 
might be avoided* The question therefore to be left to the jury 
was, whether there was such room, that though the plaintiflP's 
servant was on his wrong side of the road, there was sufficient 
room for the defendant's carriage to pass between the plaintiflTs 
horse and the other side of the road? If they were of opinion 
that there was, the plaihtiff was entitled to recover. 

Verdict for the plaintiff. 

Scarlett and Carr for the plaintiff. 

Erskine and Eqnnasse for the defendant 

Vicle the case of Ajhton v. Hiovefh suite vol. 8, 5SS, where Eyre, Chief 
Justice; ruled. That where there were perBons on the road, a person might 
choose where he would diive ; and Cruden t. Fenthamf ib. 6S5. 



|- 45 ] Sims against Kitchen. 

Jn/y 16th. TI^OTICE in this case had been given to produce, papers at 
-^^ the trial, which came on this day at seven o'clock in the 
evening precedii]^, at the x>ffice of Mr. Blunt^ who was attorney 

for 
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Tor the defendant, at his chambers in the Old Pay Office^ in Broad 180S» 

Street. It was delivered to a woman, who took care of the build- 

ing ; but who, it was proved, had recdved papers and orders for against- 
Mr. Blunt ; but his dwelling-house was in Qjieen Square, at a Kitchbv* 
considerable distance from his office. 

Lord IIllenborouoh ruled. That this notice was too short to 
enable the opposite party to call for the production of the papers 
called for by the notice. 



Jaffrat against Frebain, Wilson, and Black. [ ^7 ) 

^I^HIS was an action agunst the three defendants, as the pro^ j^ a joint ac- 
prietors of the Glasgaao mail, to recover damages for an aic- tioD, where 
cident occasioned by the overturning of the mail coach, in which p^i^BinT*'* 
the plaintiff was a passenger. »of79 the 

' The declaration was in assumpsit, « That the defendants, being ^^'!^[5^" 
owners of a certain coach, &c. undertook to carry the plaintiff noli prosequi 

safely,** &c. tod^^Sied 

Tlie defendimt Black pleaded in&nqr; upon which the plain* against the 
tiff entered a iMrffjpros^i as to her. others. 

The other defendants pleaded. That they, together with the 
said Elizabeth Black, did not undertake, &c. 

The plaintiff having proyed his case, the defendants* counsel 
contended, that the plaintiff should be nonsuited, on the autho- 
rity of the case of Chandler v. Parker and Another, S Espin. Nisi 
Prius Cases, 76.; in which Lord Kemton had ruled, that the 
plaintiff could not so enter a noli prosequi, and go on against the 
others; but was bound to begin de novo against the other parties; 
flo that the same point had been there decided. 

The same arguments were urged as in that case : that the pro- 
mise of an in&nt was not void, but voidable only ; and that if the 
plaintiff had proceeded against tiie other defendants, without 
j<Hning the in&nt, they could have pleaded in abatement. 

Lord Ell£NBOROuoh said. That he assented to the authority [ 48 ] 
of that case; and nonsuited the plaintiff 

Erskine, Gibbs, and Marryatt for the plaintiff. 

Carram and Hoirqyd for the defendant. 



Glasscott 
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Stmt i«y. QhAsscoTT against Day. 

A^ey ten. A SSUMPSIT for work aad laboor, eoods sold and 

demand of a ▼ered, &c, 

'^^L!^H^' Plea of non assumpsit as to all the money claimed, except as 

thatgroondyis ^^ 1^^* 1^^* ^'^^ ^ ^ ^'^^^ ^^™ ^ tender. 

not a legal The plaintiff by his replication denied the tender and issue 

S^.lt'^ thereupon. 

wbere-tfae The sum claimed was 20/. 

m 

^nS3tu}M^ The witness for the defendant) who proved the tender, statedf 
the witoets That after the work had been don^ he went to the plaintiff witli 
***^^iiMk. ^® money, to what he estimated the value of the work ; which 
aiidoe?erpra« ^^ offered to pay on the plaintiff's giving him a receipt in full, 
duoed, so that The plaintiff refused to receive it. The next day, the plaintiff 
p«ar that the ^^^^ ^ ^e defendant's counting-house to demand payment : the 
partyvavwill- witness was there. He said he would iro backward iDto the 
2g^| «=" cpunting-houBe. and get the money out of the desk. The money 
couldbe im- was not in sight; but witness said he believed the money was 

paid- themo- ^^^^^^ ^^ ^^^ ^ ^^ desk: but the sum he meant to tender was 
ney should be the same as before, 18/. 125. ; and which he told to the plaintiff, 
^^e'ofim- The plaintiff refused to receive it, •as it was short of his demand, 
mediate deli- The witness then did not go for the Qioney, or make any further 

"^ The phiintiff's counsel contended^ that this was not a l^al 
tender. 

The counsel for the defendant, e contra, relied. That where 
the quantum of the demand was in dispute, and the plaintiff 
refii^es to accept the sum which the defendant says he is about to 
ofier^ it dispenses with the actual offer of the money; and that it 
bad been so decided : that that had been the case here ; but that 
if there was any doubt as to that, as there was no repILcatian of 
a subsequent demand and refusal, th^ defendant had a light to 
resort to the tender made the first day, which they contended 
was a legal and sufficient tenden 

Lord Ellenborough. With respect to the point last made, 
as to the legality of the first tender, with a demand of a receipt 
in full, where the other party offers to receive the money in part, 
that is not a good tender in law. The money was first tendered 
under that condition, and was refused by the plaintiff. I do not 
think that the defendant can stand upon that, as to the supposed 

tender 
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tender on the second day. If « mw ha« the monej about binit 180S. 
and offers to pay it to the plaintiff, who raises it on account of 
its not being sufficienti as he has then a power to effectuate the ammtt 
o£kr, it is a good tender. If therefore the witoeM bad the . t)AT» 
money in his possession on the second day» ready to pay to the . 
plaintiff if he would accept it, tbe tender would be good ; but \ 
when the witness says to the plaintiff, ^^ I wiU pay you the nionqr f 50 J 
I o0ered you yesterday,^ and it does not appear where tbe 
money was, whether it was in the desk or not, so that tbt. 
witness by opening cotdd immediately get it, I think tbe tender 
is not good It ought to appear that tbe money was tber«!, and 
capable of immediate delivery. 

Verdict for the plaintiff. 

Garram and for tbe plaintiff. 

Gibb$ and Carr for the defendant. 

Lubbock ixgaimt Rowcroft. ju^ieib.' 

THIS was an action on a policy of insurance^ on twentybags iq a case of 
of pepper oa board the ship ^My^ at and fk^tn London to "^''^f^ 
Naples^ Le^om^ or Messmh with liberty to tou<^ at QibraUm^ • cond^^to 
or any odMr pojrt in the Mediterranean, - a particular 

The goods were on the account of AnUmio RizzaH, of Mesrina. ^^i^^of tbe 

Tbe pls^tiff went for a t€»tal loss, under these circumstances : ship there, it 
That the ship having arrived at Minorca^ m the Medke rr anea n^ in the hands of 
it WBM fcMnd that Messina was in tbe bands of or blockaded by^ the enemy, 
the French; in consequence of which he abandoned to the under- gtanwdSM* 
writers^ and went for a total loss. not warrant 

Levd ELL$iiBOROT7eH, on tbe opening of the case^ asked, If ^^JJ^ ^ 
tlMre was any precedent of such an action ? and how the loss 
could be brought within any risque insured against ? 

Erskine, for the plaintiff, contended. That the action was [ 51 ] 
maintainable : That the risque meant to be covered by the in- 
smrance, was not merely that the goods should not be lest or 
sunk in the sea, but that they riiould arrive at Messina^ and 
come to the owner'a use : That this was prevented, by tbe JR-ench 
having taken Messina / ^t was a restraint by the enemies of 
the country, which created an incapacity in the ship to peifoim 
the voyage, which was intended to he guarded against by tfie 
policy : That this was not merely quia timetf as if there were 
1€0 Jfpemok vessels covering the seae; in which case^ dKMigb ike 
probability wiis great of Ae Bhip's being captured, she might ^ 

8 escape; 
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eseape ; but here the port was in possession of the enemy, %a 
that her capture was certain. 

liOrd Ellenborough said, That he still retained his first 
<^inion : that the libandonment was from an apprehension of an 
enemy's capture ; and not from any loss within the terms of the 
policy : That if such was allowed, every ship about to sail from 
the port oi London for a port which had Men into the hands of 
the French^ might be abimdoned ; but he would suffer the cause 
to proceed. 

It afterwards appeared, that In &ct the bills of lading of the 
goods were sent to Minorca^ where the goods were to be landed. 
The plaintiff was therefore nonsuited. 

Erskincy Park^ and Giles for the plaintiff. 

Gihb$ and J. W. Warren for the defendant. 



[52] 
JtJg I7th« 



DuFFiELD against Creed* 

A SSUMPSIT on a note of hand of the defendant, dated 
-^ August^ 1782. 

The note was dated fix>m Azhfariy in Kmi^ payable on de- 
mand, and at the house of /. Jl and W* Btdcock^ in London^ 
seven days after sight. It was accepted by Messrs. Bulcock. 

The defence relied upon was. That this note^ in the year 
1788, had been brought up to Londonf and paid by Messrs. 
Bidcock: That it had been lost, and by that means got into cir* 
culation again ; and were prepared with evidence to that effect. 

Lord Ellenborough said. That if this had been a bond, 
twenty years would have raised a presumption of payment; in 
wfaidi case he would have left the presumption of jpayment to the 
jury; and he thought, as this note was unaccounted for, the 
same rule of presumption of payment ought to apply. 

Verdict for the defendant. 

Oarraoff Qibbs^ and Espinasse for the pbuntiff. 

Erskine and Marryatt for the defendant. 



RoBSON et alt. Assignees of Blakey, a Bankrupt, 

against Kemp et alt* 

A SSUMPSIT by the plainti£b assignees of a bankrupt, for 
^ money had and recdved, with the common money counts. 

knowledge of 

a deed or inttnimeiit having beeo destroyed, from the drcumttaDce of bis bong employ* 

ed as an attorney, he caoaot be asked as to the bet, the knowledge of which was^ so 

obtained. 

Plea 



Jm!$ 19th. 



'Whereanafc- 
toroeyhas 
come to the 
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Pica o{ Non-assumpsii^ 

The action was brought to recover the price of a cargo of 
coals belonging to the bankrupt, the value of which the defen- 
dants had received subsequent to an act of bankruptcy* 

A clear act of bankruptcy was adoiitted to have been com- 
mitted on the 26th day of October, 1801 ; but the counsel for 
the plaintiffs endeavoured to establish one prior to that, that is 
on the 12th of October of the same yean 

This act of bankruptcy they endeavoured to establish to have 
been committed, by the bankrupt having made fraudulent con- 
veyances to his son of a ship on that day. 

They asserted, that there was no consideration for this con- 
veyance; but that the son had executed to the father a warrant 
of attorney to the amount of the supposed value mentioned in 
the deed; and which, after the act of bankruptcy committed on 
the 26th of October^ had been destroyed. 

To prove this transaction, the plaintiffs' counsel called Mr. 
Askfield^ an attorney. He stated, that he was employed by 
both parties as their attorney, to prepare a warrant of attorney, 
the execution of which he had subscribed as a witness. 

They were then proceeding to examine him as to the contents, 
and as to the execution of it, when the defendants' counsel 
olgected to the witness's answering those questions, as having 
been acting as attorney ; and that the parties had no right to 
call for the disclosure. 

Lord Ellenborouoh. It is very settled law that an attorney 
is not bound to disclose facts communicated to him by his client ; 
but if an attorney puts his name to an instrument as a witness 
he makes himself thereby a public man, and no longer clothed 
with the character of an attorney : his signature binds him to 
disclose all that passed at the time respecting the execution of 
the instrument; but not what took place in the concoction and 
preparation of the deed, or at any other time, and not connected 
with the execution of it : upon such matters he has a right to be 
silent. It has been said by the defendant's counsel, That no 
one has a right, to call upon the attorney, except the party to 
whom it is executed ; but I think otherwise; and am of opinion, 
that every person who claims an interest in the property, has a 
right to call upon the attorney, as being the attesting witness. 

The (daiutiff 's oounsel were then proceeding to ask him .as to 
the destruction of this warrant of attcurney, by whom, and under 
what circumstances it was done. 
. Voii.V. D Before 
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1868. Before he was permitted to answer, he was asked, by the de- 

^ fendant's counsel. If what he knew, concerning tlie destruction 

et ait. .^f the deed, had not been acquired firom his having bieen called 
Aatigneet of in by both parties as their attorney ? tie answered he had. 
a Bai£wu Upon which it was objected : that he should not answer. 
^Mnsi GMs contended, That the privilege of an attorney extended 

^^* no ftirther than to his being prevented from disclosing matters 
communicated to him by his client ; but that what were facts, an 
attorney had always been bound to prove, whether he came to 
the knowledge of them one way or another. 
[ 55 ] Lord Ellenborough. This is a transaction with which the 

party has only become acquainted from being employed as 
attorney. The act cannot foe stripped of the confidence and 
communication as an attorney, the witness being then acting in 
that character. One sense is privileged as well as another. He 
cannot be said to be privileged as to what he hears, but not to 
what he sees, where the knowledge acquired as to both has been 
firom his situation as an attorney. I therefore think, if the only 
knowledge he has, as to the destruction of this instrument, was 
acquired from the confidential communication made to him as an 
attorney, that he cannot be examined to it. I remember it once 
much canvassed here^ Whether.an attorney, in a case where a 
client, after a man had ceased to be his attorney, had made a 
communication to him as to a matter in which he had fi3<rmerly 
been concerned for him, was bound to disclose it? Lord 
• KIemton thought, that being no longer clothed with the cha- 
racter of attorney, he was bound to disclose it. If therefore he 
knew of the destructibn of this instrument by any mode except 
from the circumstance of his being so concerned, he is bound to 
disclose it, but not otherwise. 
Verdict for the plaintifi; 
GibbSf MarryiUj and CrUes for the plaintiff. 
Erskincj Parky and Cassells for the defendant. 

r 55 1 HERTFORD SUMMER ASSIZES, 

CORAM LORD ELLENBOROUGH, CH. JUS. 

jfi/ysTth. Strutt ogoinst BoviNODON and Two othersu 

Slri^tot^ THHIS was a special action on a case. 

beeo'examio- The declaration containisd several eovnts^ in which the 

ed as to a hd 

respectiog a right, is deceased, miiat he swore at that trial may be proved by a witness who 
heard him give his evidence, and it is admissible. 

plaintiff 
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plaintiff declared. That he being possessed of two mills, in the 180S. 

parish of Bkkmanmorthj to which the water had been used to 

flow, for the purpose of turning them : That the defendant haJd agmnst 

turned and diverted the water, had erected wears and other ob- Bovingooic 

structions on the river; and had su&red the banks to be out of nw^,*— ^ 

lepiair and in decay, so that great quantities of water had been 

wasted, and the plaintiiF was deprived of the {[Profits of his mills. 

The plaintiff relied on his mills being ancient mills, to which 
the water had been ac<!ustomed to flow : That the defendant, 
who was the proprietor of the adjoining land to the mill-stream, 
had been used to water his meadows with water of the river; but 
that that was a qualified right, the mills having been erected 
before any wears or dams had been erected for the purpose of 
watering ; and that it had been only used from Saturday night 
to Monday morning : whereas the defendant, who was the owner 
of ^be -adjoining lands, claimed a right to turn the water, for the [ 57 1 
purpose of watering at all times. In the year 1784, the present 
phdntiff had brought another action against the defendant 
Bmngdan^ for similar grievances complained of by the present 
declaration, &c» in which he had relied on the same rights as 
were claimed in the present action: That action came on to be 
tried at Hertford^ in the year 1 784, before Lord Rosslyk, then 
Chief Justice of the Common Pleas ; and a general verdict was 
found for the plaintiff. 

At that time the celebrated Mr. Macklin had been examined 
as a witness, as to his knowledge of the state of the place many 
years before. Macklin being dead, the counsel for the defen- 
dant proposed to give parol evidence by a person who had heard 
him give his evidence at the former trial, of what he then said; 
and deposed as his evidence on that trial. 

This was opposed by the defendants' counsel, as giring in evi- 
dence what a third person had said ; which was not legal evi- 
dence. 

Lord Ellsnborough said. He was of opinion, that it was 
admissible. It was not giving in evidence what a third person 
mentioned in an extra-judicial matter; but what he had said 
upon his oath as a witness, in a cause in which he had been 
examined : it came therefore before the jury in the present cause^ 
under the sanction of an oath ; and in that sacramental form in 
which evidence only was admissible : That he could not distin- 
gniih it in point of lq;al form and efiect ffom depositions taken 
in perpeiuam rei memoriam. Such dq>08itions, if taken upon [ 58 ] 

D 2 oatby 
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1809. tMitb, were at all times admissible. Mr. MacklirC% evidence 
might be considered as so given; and he should therefore 
agmtut admit it. 
BoviNGDOK A witness was then called, wha stated, That Macklin had 
Two others. "^^"^ called at the former trial, in 1784 : That he was sworn and 
examined as a witness ; and then gave his evidence to the follow- 
ing effect : — That fifty years before, a Mr. Fleetwood had a house 
on the river side, where he used to accompany Fleetwood to fish ; 
that the mill. now occupied by the defendant then stood there; 
that the miller was very tenacious of the right of his water ; and 
that Fleetwood^ who wanted some water to bring into his garden, 
asked leave of the miller to do so: That he at first was unwilling; 
but afterwards gave him permission : That there was then no 
wear, no flake, nor any obstruction for the fiiee passage of the 
water to the mills by any person. 
Whereaqpcs- The plaintiff's counsel then offered in evidence the record of 
of wat^^nas ^^ former trial ; which they contended was conclusive^ as to the 
been tried, in rights claimed by the plaintiff by that action, 
the case the ^^ ^^ opposed by the defendants' counsel, First, On the 
TecorA of that ground that the parties were not the same : That that action was 
dence inT against the defendant Baoingdorij and another defendant not on 
second action this record ; the present action was against him and others, who 
^S*"^^ ought not to be prejudiced by a trial against Baoingdon only, 
dant, though Lord Ellenborough said, That if this was a question of 
?fc^'*^^^ right, and the two defendants on this record justified under the 
they all claim defendant Baoingdon^ * who was seised of the land, a verdict, 
under bim. jthough against Baoingdon only, was admissible. 
[ * 59 ] The fact was so in point of fact, and the objection on (hat 

ground over-ruled. 

It was, secondly, objected, That fi-oro the nature of the action, 
the record was not evidence. It was an action for an injury : it 
had occurred since that for which the former action bad been 
brought, and for which the plaintiff had recovered. 

Lord Elxenborough said. The evidence was admissible. The 
question on that record was a question of right; and referring to 
the record, three of the counts in the former cause, and in the 
present, stating the right claimed by the plaintifi^ and the ob- 
struction by the defendant, were nearly in the same words ; and 
the places where the obstruction was laid, particularly at Asnbury 
Bushes and Greemwickware^ were proved to be the same. The 
. record of the former cause could not be deemed a l^al estoppel^ 
so as to conclude the rights of the parties by its production ; but 

6 it 
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it was binding so fiur, that he should think himself bound to tell 1805. 
the jary to consider it as conclusive of the rights of the parties. 

Upon receiving this intimation of his lordship's opinion, the ajtaimt 
defendant's counsel consented to remove the obstructions at Bovingdom 
Amibwrjf Bushes and Greetmickware ; and the plaintiff took a ver- — *!Sther 
diet for nominal dami^ges. 

Shepherd^ Serjt. Garram and Marryat for the plaintiff. 

Besij Serjt. and Espinasse for the defendants. 



CuRzoN and another against Lomax. C 60 ] 

Same day* 

npHIS was an action of trover for trees. To prove a 

^ It was brought to try the right to a certain piece of land, "?j*^ ^ ^^ 
caHed Green Street^ which was claimed by the plaintifis, as trus- ownership ex- 
tees for the Marchioness of Siigo and the Baroness Haaoe^ as part ercised by one 
of the waste of the manor tailed Wild. It was claimed by the E;^^?"" 
defendant, as the waste of the manor of S%en/^-6f/ry, which be- dence against 
longed to him. titE^ff 

There was no evidence of any court having been held of the boundaries 
manor of Wilds but the plaintifS produced an old deed of the which have 
date of 1657; in which it was described as a manor by that name, ascertained. 
In the year ] 74*8, a private act of parliament had passed, under 
which it bad been sold to a Mr. Mason ; from whose family it 
had passed to the late Earl Hatoej father to the Marchioness of 
SUgo and the Baroness Hauoe. 

It was objected; That this was not evidence; that, the place 
called Wild was a manor. 

Lord Ellenborougii was of opinion, That the holding of 
courts was not necessary to shew that the place was a manor : it 
was sufficient if it was a manor by reputation. 

To prove that the loctis in quo belonged to the manor, the 
plaintifis proved. That there were three fish-ponds in it; which 
fish-ponds had been often fished by those who were possessed of 
the manor of WUdj the waste of which it was reputed to be : 
llmt an ash-tree, which had stood on it, had been cut by Lord 
Htm^% orders in his lifetime, and taken away: That a person [ 61 1 
having dug some loam in Green Street^ was stopped by Lord 
Ham^s directions; and that some mud, which had been dug 
out of one of the ponds, had been given by Lord Howe to one 
of the witnesses. 
The case intended to have been set up on the part of the de- 
fendant 
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1803. defendant wa^ That the lord of the manor of Shetdey-bunf had 

" land^ held of his manor on both aides of the locus in quo^ as well 

and Ans^ freehold as copyhold, which paid quit-rents to the manor: That 

^aiiut the cattle of the inhabitants of Shetdey commoned on Green 

LoHAX* Street^ without interruption. 

Lord Ellenborouoh asked, if the defendant could proye any 
act of ownership exercised by him, in respect of the soil ? Being 
answered in the negative, he said. That what was proposed to 
be given in evidence, was not an answer to the plainti£B}^ case. 
The qu^tion in the cause req>ected the right to the soil. The 
right to the soil was evidenced by acts of ownership exercised on 
it; not by presumptive evidence of property arising from sup- 
posed boundaries, the rights to which have never been ascertained 
by possession* In this case^ every act of owqership that could 
be exercised had been done : the ponds had been fished, persons 
had been prevented from taking the soil, and a tree had been 
felled. That evidence of actual owqership must prevail agaipst 
supposed unexercised rights. 
Verdict for the plaintiffs. 
Garraw and Marryat for the plainti£&. 
Shepfierdf Seijt. and Espinasse for the defendant. 



[62] CHELMSFORD SUMMER ASSIZES, 

CORAM HOTHAM, BARON. 



Rex against Walford. 

« 

Fdony cannot fT^HIS was an indictment against the defendant. 

b ^Zff^ '^^ indictment charged. That the defendant feloniously 

oysters M stole half a peck of oysters, of a certain laying of the plaintiff's, 

oyster-lavi, ill situated at ToUesfieet. in the county o{ Essex. 

an arm of the ./ » •' 

sea, though The prosecutor of the indictment was the proprietor of certain 

"kLS^u"^ oyster-beds or layidgs, on the coast of Essex. Those beds are 
brou^t for considered as private property: they are copyholds; and the 
<^ proprietors are rated to the poor, and all other assessments with* 

in the parish. They are allotted out among different pro- 
prietors; and their respective beds are marked by l^eacons or 
long poles put into the ground ; but they are all in an arm of the 
sea, and covered with the salt water ; and tlie water there is 
navigable. 

7 The 
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The oysters are laid on these layings previous to their being 1803. 
put on the beds to &tten : they are caught in difFerent parts of 
the coast and creeks, and purchased by the proprietors, for the 
purpose of being afterwards carried to the beds ; very few, if any, Walford. 
being produced on the layings. 

Qarram^ for the defendant, objected: That this indictment [ 63 ] 
could not, in point of law, be sustained : That either as to the 
place where the larceny was conunitted, or that which w^ the 
subject of it, the indictment could not be supported : That the 
place where they are laid was an arm of the sea, where all the 
King^s subjects had a right to fish : That oysters were of that 
description, that felony could not be committed in the stealing; 
but that above all, the legislature had, by a statute in 31 George 
III. c 51, declared that this ofience was a misdemeanour only : 
That after that construction of the legislature, the offence could 
never be construed to be felony. 

It was admitted by the prosecutor's counsel. That larceny 
could not be committed unless of personal chattels, and not that 
which was /era naturce ; but they contended, that the oysters 
here were not the natural produce of the place, but were brought 
from di&rent parts of the coast, whefre they were produced, at 
the expense of the proprietor, and laid on the beds for the pur- 
pose of being fattened, and improved for sale ; so that there was 
as distinct a property in them as in any other chattel : That as to 
the place being an arm of the sea, where all the King's subjects 
had a right to fish, in fact, the several proprietors had a distinct 
and several property in the oyster lays, marked out and distin- 
guished by posts and boundary marks : That they were held of 
the adjoining manor, and were rated to the poor for them ; and 
though it was admitted, that the act of parliament had declared 
the oflfence to be a misdemeanour, that did not prevent the [ 64 ] 
party injured from proceeding for a felony, the remedy being 
cumulative. 

Mr. Baron Hotham ruled, That the statute 31 Geo. III. c. 51. 
having made the offence a misdemeanour only, had negatived the / 
idea of a felony. He said, he had taken the opinion of some of 
the other Judges on the point, who were of that opinion : he 
therefore ordered the defendant to be acquitted. 

Trawer and Espinasse for the prosecution. 

Gamno and Mairt/at for the defendant. 
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Nov. i8t. Hayman against Molton, Kirby, et alt. 

In cases of ri^HIS was an action of trover, for the ship Chuice. 

extreme ne- I _,,.._ , 11.. . 1 «• 

cessity, and I he plaintiii brought his action to recover the vahie of 

where a ship that ship, he claiming title as the owner. On the part of the 
agroim^ can. defendants, antecedent ownership in the plaintiff was admitted ; 
not, in the and the only doubt in the case was, whether that property was 

pcraons com- "^* ** ^"* ®"^> ^V virtue of the transfer of the property by what 
petent to is called A Colonial Transfer ? that is, by a sale in Jamaica^ 
cd ^e cap^*" ""^^^ ^^ particular circumstances following, and under which 
tain may sell the defendants claimed : 

a"^^^ 'fit of The ship had been built in 1799, and went on a voyage to 
the owners; Jamaica: at which time the plaintiff was the owner. Afler her 
hot it can arrival there, she got aground, and sustained some damage* 
cas^ of ex- On the part of the plaintiff it was suggested, that, with a frau- 

treme n^ces- julent view of obtaining the ship, * it was pretended, that she 
si^ey, &c. could not be got off; and in consequence a survey was talcen ; 
must oe made which was represented by the plaintiff to be a mock- ceremony, 
formation ^7 ^^ persons called in to make the survey not being properly 
and with the chosen ; and who had decided, that she bad sustained so much 
^dSiA. i"j"*'y> t^*^ ^^® should be sold for the benefit of tlie owners : 
l^"^^^ ^ that she was accordingly put up, and sold by auction ; and 

bought by one Dunn, who sold her to one JR. MoUon^ by whom 

she was sold to the other defendant. 

The plaintiff contended, that there was no fair transfer of the 

property, the transaction being fraudulent : that Kirhfy one of 

the 
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the defendants, haid been one of the persons employed on the 1805. 

survey : that she had not bilged then, though it was so stated in 

the survey ; but was readily got off, and sailed soon after for Haymam 

England; and performed that voyage in safety: that one Cun- Moltok, 

ningkam acted as auctioneer ; and, without any authority, had Kirbv, et ah. 

undertaken to conduct the sale for the plaintiff; and which sale^ 

with a view to effect a fraudulent transfer, had taken place before 

the time advertised, which was contended to be fraudulent and 

void. 

Erskine^ for the defendant, contended, that what was done, 
was done by the authority of the captain : that the ship was in 
£M:t a wreck ; and he contended, as a matter of law, that the cap- 
tain had a virtual authority from the owners of a ship, under 
such circumstances, to sell what remained of her. He did not 
contend for an unqualified power in the captain to sell under 
every circumstance ; but, in the present case^ he admitted, that [ 67 ] 
though the vessel was aground, yet if she was easily, in the opi- 
nion of sailors, {[ot off, it would be evidence of fraud in the pur- 
chase, if bought as a wreck : but he stated, he would shew that it 
was extremely doubtful whether it would be practicable or not ; 
and that it was attended with much risque and expense; and that 
the captain was therefore well warranted in law in the step he had 
taken. 

Lord Ellenborough. A captain of a ship has by law a 
right to hypothecate her in a foreign country, for the purpose 
of raising money for her necessary repairs ; but he has no such 
general authority by law as to sell. The case of Tremenhere v. 
TresUian^ from Sid. 453, had been cited to that effect; and no 
doubt the law is so : but there are circumstances arising in con- 
sequence of the increase in our commercial transactions, that 
may admit some extension of that rule of law^ Where a case 
of argent necessity and extraordinary difficulty occurs, where a 
ship has received irremediable injury, I am disposed to go as fiir 
as I can to support what has been contended for by Mr. 
Erskinef that under such circumstances, the captain, acting 
bondjlde and for the benefit of the owners, might sell the ship 
for the benefit of his owners. This is the disposition of my 
mind ; but I cannot lay it down as positive law. At all events, 
it can only be justified by extreme necessity and the most pure 
good fidth ; that is, if the vessel is in such a state as it would be 
probable the owners themselves,, if on the spot, would have acted 
in the s^e way as the^aptaip ba^ done, and have sold the ship. [ 68 1 

IshaU 
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1803. I shall tberefiire leave it to the jury to say, whether in thii case^ 

there existed such a necessity as called upon the obtain, acting 

^^^^f fpr the benefit of his owners^ to sell the ship ? and if there did, 

MoLitnit whether this was a fiur sale^ and unmixed with any fraud? It 

KIE9T9 ct aiu lyp^rs that a survqr has been made ; but there is no evidence 

tbi|t the captain ever made any attempt to raise the vessel. He 
should have applied to the agent for. the ship, and endeavoured 
tp have procured monqr for the purpose. If aU means of this 
sort failed) the necessity of selling would have been more press- 
ing ; and I think the captain should have done so. With re- 
spect to fraud in the sale, I must observe on this case, what de* 
serves, much reprehension: a survey has been made; and some 
of those who made the survey have become the purchasers. I 
think such conduct highly, improper. A court of equity will not 
allow a trustee to beeome a purchaser of property of which he is 
trusteci : su^ jealousy does a court of equity entertain of a man's 
availing himself of information obtained by means of his situa- 
tion. It would be a useful lesson to persons circumstanced - as 
they ar^ here ; they should make their eleaion either to be sur- 
veyors or purchasers; but they should not be both, by which 
theiy are in a situation unfairly to avail thenwelves of information 
they have obtained as surveyors. 

Verdict for the plaintiff. 

Garraw and Marryat for the plaiutiflT. 

Enkine^ Gt^^; and GiT^^ for the defendant. 

If^^ ^ HiLDTARD against Blowers. 

Where money ri'^HIS was an action on the statute, for selling five chaldrons 
^^ru** ®^ ^^' ^ *°^ ^^^ wharf or full measure, and delivering 

short of the them short by sixteen bushels. 

^^^dlr The defendant was a deder in coals, and had sold the coals m 
u taken out question to the plaiptiff. He had brought an action for the price 
^^^1^^' " of the coals against the present plaintifl^ who paid money into 
evidence to court to the value of the coals less by the value of sixteen bushels ; 
shew quo ani' ^y^^^^i the plaintifi^ relied upon as a deficient delivay. The de- 
done ; and it fendant took the money out of court, and had his costs, 
b not to be 'j^ig ^^ urged by the plaintiflP as en. admission :of the short 

adi^Bsionthat delivery, and as conclusive evid«ice to sustwn the present 
the rest of the i^StiOn. 

J^^3^ • Lord ELLENBaROUGH said, as the act of uking the money out 

(rf* court was the act of the attorney, andjof an equiY0Gal4Hqpect, he 

would 
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would suffer the attorney for the presentdefendant, to give eridetice 18()i8. 
as to the taking the money out dfcourt, which had be^n so paid m^ ' 
with the deduction ; and to explain what was the motive for iti a^akyt 
He was admitted to state the advice which had beep given to his Blowjbbs. 
dient, as to taking that step ; which was, that he had taken the 
money out of court merely to avoid litigation^ the sum in dispute 
being so small)*— and not as ad^tting that there had been a deir 
fiective delivery. 

Verdict for the defendant. [ 70 ] 

Gibbs and Camyn for the plaintiff. 

Etskine, Garrow^ and Espinasse for the defendant. 



Baye^ against LovTB, ^.,^ 

THIS was a special action on the case, against the defendant, Where, m a 
as one of the deputy coaUmeters of the city of London^ for ^be defendant 
improper conduct and negligence in his office^ in suffering coab *« descriW as 
to be delivered out of a ship short of measure. ^e superin- 

The declaration stated, << that the defendant, being one of tending the 
the meters duly appointed to measure and superintend the de- coals^lis 
livery of coals from ships in the river Thames^ &c. had,'' &c. being a de. 

[stating the offence.] P*^ ^^J. 

rr. f. -.,,-., . "*^^ satisfies 

lo prove the appomtment of the defendant, a witness was thataveraient. 

called from the principal coal-meter's office. He produced a 
book, in which was an entry, in the form of a petition to the 
Lord Mayor and Board of Aldermen, to Uie following effect: — 
*^ the fifteen principal coal-meters of this city, present unto this - 
court Thomas Gearings Joseph Ix/aoe [the defendant] and others 
(naming them) being all freemen of this city, and of the fellow- 
ship of porters, to be sworn their deputies as usual." 

An entry was then made, that Gearings Lenoe [the defendant] 
and the rest were appointed by the n^ter coal-meters ; and that 
they were that day severally sworn in the Lord Mayor's Court, [ 71 ] 
London^ to the due execution of their said several offices. — ^Dated 
Coal-meters' Office, London^ the 2d of Februanf^ 1 797. 

It was admitted, that there were fifteen principal coal-meters, 
each of whom had a deputy ; and that the defendant was one of 
th^lat^.. 

CHbbSf for the defendant^ objected : that there was a variance 
betWfiW the evidence and the description of the defendant in the 
decla r ation : that be was described in the declaration as one of 

the 
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1803. Uie dieten duly appointed to meastire and saperintend the deli-- 
very of coak: that the defendant was not one of the meters duly 
appointed : these were the fifteen appointed by the city of l/mr- 
dan. The defendant was a deputy only, not appointed by the 
dty, but merely approved o£ 

It was answered by the plaintifiTs counsel, that there were two 
descriptions of meters, the principal coal-meters and the deputy 
coal-meters : that the defendant was not described as a principal 
coal-meter, but merely as a meter. He did answer that descrip- 
tion : he was a meter; and he was sworn to discharge the office. 

Lord EIllen BOROUGH. The first impression of my mind was 
in fiivour of the objection. The word '< appointed" struck me, 
that the defendant could not be said to be appointed ; but now 
I think otherwise. There iare two description of meters. The 
declaration describes the defendant as a meter : he certainly is 
so appointed to measure coals. The declaration does not say, 
[ 72 ] *^ appointed by the city of Ijondon^^ br in any particular way. 
The entry in the book of the city is, that <^ being appointed by 
the principal coal-meters to do his duty." This, in my opinion, 
satisfies the description in the declaration. 

Gibb$ asked, and had the point reserved. 

Erskiney Garram^ and Ixmes for the plaintiff*. 

GibbSf Parkf and Richardson for the defendant. 

I believe it never was afterwards moved. 



SITTING-DAY AFTER TERM AT GUILDHALL. 



^ov.soth. 
Wherea prill- 
ed employs 
anag^or 
senrant to sell 
for lum, what 
inch agent 
says as a war- 
ranty or re- 
preseotatkm 
at the time of 
the sale, re- 
mectiDgthe 
^inflrsold, is 



dell 



CVUKDOe 

ag^stthe 
princbai;liiit 
ootwnathe 
has said at an- 
other time. 

{ *7S] 



Helyear against Hawke. 

^T^HIS was an action ofassumpsitf on the warranty of a horse, 
•^ sold by the defendant to the plaintiiF. 

Plea of die general issue. 

The warranty was, <^ that the horse was seven years old, and - 
firee fit>m vice.'' This was so stated in the declaration. 

The horse had been sent to be sold at TattersalTs / had been 
inserted in his catalogue as a horse to be sold ; and vras de- 
scribed, in that catalogue, as seven years. He had however not 
been brought to the hammer; but had been sold by private con- 
tract to the plaintiff by the defendant's groom, * before the day 
of sale by auction; and on the warranty made by the groom the 
action was founded. 

The 
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^he defendant denied his having given any warranty wluit* 
ever, except of his soundness. 

The evidence on the part of the plaintifl^ as to the warranty, 
as stated in the declaration, was, that he having TaitersalFs cata- 
logue in his hand, went to the defendant's groom, who was then 
at TattersalFs taking care of his master's horse. He had the 
horse brought out; and asked the groom, if he was but seven 
years old ? He said, yes. — If he was free from vice ? The groom 
said, yes ; he is, if you have him. The horse was then led back. 
The witness heard nothing said about the price at that time ; 
but the horse was soon after delivered. 

In the course of this evidence, Erskine^ for the defendant^ 
made several objections. He first objected, that the declarations 
of the groom, as to the age or qualities of the horse, which 
amounted to a warranty, were not admissible to charge the mas- 
ter : that it was necessary, before the master was bound by his 
act, to make him the accredited agent of the master ; and that 
even when he was so constituted, what he said could not be 
given in evidence ; and that to prove it, he should be called 
himself. 

GibbSf of counsel for the plaintifi^ admitted, that he must be 
constituted the accredited agent of his master, before the master 
could be in any way bound ; but he contended, that the rule, as 
to the inadmissibility of his declarations, applied to cases of de- 
clarations made not at the time of the transaction, but at an- 
other, and unconnected with the fact of the sale: that the defend- 
ant had constituted him his agent, by sending him with the 
horse to TaUersairSf and authorizing him to give the represen- 
tation stated in TaUersalP% catalogue, and confirmed by a 
letter finom the defendant, which he could produce. 

Lord EiXEHBoaouGU. If the servant is sent with the horse 
by his master, and which horse is ofiered for sale^ and gives the 
direction respecting his sale, I think he thereby becomes the 
accredited agent of his master; and what he has said at the 
time of the sale, as part of the transaction of selling, respecting 
the horsey isevidence; but an acknowledgement to that eflfect, 
.made at another time, is not so : it must be confined to the time 
of the actual sale, when he was acting for his master. 

The evidence of what passed between the plaintiff and the 
defendant's servant at the time of the sale, proved only the con- 
versation first stated; but nothing was said about the price. 

Lord Ellenbobough was of opinion, that as nothing waa 

then 
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then said about the price, it could not be deemed a complete 
contract for the sale of the horse, or constitute a warranty made 
by the agent at the time of the sale, it therefore became neces- 
sary to call for the letter. 
It was in these words : 

«« Sir, 

** I understand, from my groom, that the chcsnut gelding 
he sold yesterday belonging to me, is returned by the gentleman 
who bought him as seventeen years old. This I have nothing 
to do with ; and shall not enter into the merits of the question. 
I bought him as a seven years old gelding of Mr. Clowes^ a Z«an- 
coshire gentleman; and ordered my groom to warrant him 
aoiind, which he is. As to his age I neither know nor care ; 
nor shall I take him back. The gentleman who bought him 
hds a receipt; if his age is mentioned in it as seven years old, 
and he can prove that he is more, I will take him back : if his 
age is not mentioned, I have nothing more to say. 

Your obedient servant, 

Martin HawkfJ* 

Upon this letter being read, Ersktne contended, that it did 
not give a general agency to the servant to warrant him seve^ 
years old; but merely that he was sound : that the servant being 
therefore but a special agents and having exceeded his authority, 
the master was not bound. 

It was answered, that it had been decided, if a master entrusts 
a servant to sell, that^ even if he exceeds his authority, the master 
is bound. - 

Lord Ellenborough. I think, the master having entrusted 
the servant to sell, he is entrusted to do all that he can to effec- 
tuate the sale; and if he does exceed his authority in so doing, 
he binds his master; but from that letter, there was no admis- 
sion of the warranty, as stated in the pleadings. The plaintiff 
must go farther. 

The plaintiff was under the necessity of calling the defendant's 
servant; who proved, that there was no warranty; but that the 
horse was to be taken with all faults. The plaintiff was there- 
fore nonsuited. 

Gibbs and Espinasse for the plaintiff. 

Erskine for the def^dant. 



SITTINGS 
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1808. 
SITTINGS AFTER TERM AT WESTMINSTER. 

RusBT against Scarlett, Esq. j>^. ad. 

nPHIS was an action for goods sold and delivered. The roaster ii 

•*• Plea of Non^ssumpsit. dischaijged 

The plaintiff was a com-chandler. The action was brought nient of (Mts 
to recover the price of a quantity of hay and straw, sold by the contracted by 
plaintiff, for the use of the defendant's horses* The plaintiff ^here^ 
proved the delivery of a quantity at the defendant's stables, and gives the ser- 
the delivery of bills of parcels; but there was no evidence <>f b^j^lS^to 
his having ever seen the defendant, or of his having ever received payfor goods; 
any orders from him whatever, or that he ever received from ^S^JJ^h^^? 
him directly any payment or money whatever. the s^antto 

The defence was, that the defendant had given mon^y to his zj? ^^jfe 
coachman to pay the bills, which he had embezzled. It appear* moh^ to par, 
ed that the defendant had kept a book with the servant ; in ^^ifu^SL 
which were entered the articles procured by the servant, and moiiey. 
Ae sums advanced to him ; but there did not appear to be any 
connection between the sums advanced to the servant and the 
demands which he was to pay ; but the money was advanced 
generally* 

Gtbbif for the plaintiff. This is not a case where the master r* 77 1 
hat ffven the servant money to go to market with. The servant 
his had money at different times ; bills of parcels were sent ; and 
die defendant has Settled, at difl^ent times, without calling for 
voudiers of die payment ; this he ought to have done. He h^ 
mdnted to crec&t; and he contended, that the law as relied 
vpoi^ only applied to cases where the nlaster gave the servant 
money sp^^caUy to pay for the goods. 

Lord Ellenborouoh. The general rule to subject the prin- 
cipal to the act of the agent is thi^ the agency must be antece- 
dently given, or be subsequently adopted. There must, in the 
ktter case, be some act of recognition; but if I authorize a man 
to obtain credit on my account, and he gets the goods on such 
credit, unless I have paid him, I am myself liable : but I go 
furdiery for if the goods were taken up, and the money given 
afterwards to the servant to pay, I am inclined to think the mas- 
ter liaU^ if the servant has not paid over the mone^; for he 
has given the servant authority to take np goods on credit It 

It 
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1805. 11 therefore material to see when the money was given. If the 

servant was always in cash before-hand, to pay for the goods, 

a^^t ^^ master is not liable, as he never authorized him to pledge 
ScARLBTT, his Credit ; but if the servant was not so in cash, he gave him a 
*^* right to take up the goods on credit ; and I thhik he would be 
liable, as the servant has not paid the plaintiff, though he might 
. have received the money from the defendant, his master. 
Verdict for the plaintiff. 
Gihbs and Lockhart for the plaintiff. 
Erskine and Garrow for the defendant. 



[ 78 ] Parslow against Dearlove. 

j>^. sd. 

The ttatnte rriHIS was an action of assumpsii. 

allowing^* ' '^^ defendant pleaded as to all the premises and under- 

debttdueata takings, except as to 36/. ISs. Nan^assumpsU s and as to that 

bem>^a^ sum, that he became a bankrupt before the cause of action 

der a commis- accrued. 

^^^|"f * The action was brought to recover a sum claimed by the 

liliettownt- plaintifl^ who was a schoolmaster,' for half a year's schooling of 

M securities ^^ defendant's sons. The half-year ended on the 24th of June^ 

^* 1801. 

On the 20th of that month, the defendant became a bank- 
rupt. It appeared in evidence, that the bills for schooling were 
made out half-yearly, at Midsummer and Christmas. The boys 
had been taken away on the 18th of June. Tlie plaintiff's coun- 
sel proved, that the half-year ended on the 24th, up to which 
time all the bills were made out; and he contended, that the 
debt did not accrue and become due until the 24th ; and the 
defendant having become a bankrupt on the 20th, the debt ac- 
crued subsequent to the bankruptcy ; and was therefore not dis- 
charged by the certificate. 

It was on the other side contended, for the defendant, that, 
imder the statute 7 Geo. I. c. 31., the debt was proveable under 
the commission : that the debt was due on the 18th, before the 
commission, though not payable till the 24th : that at all events, 
it was proveable under the statute, being debihm in presenti soir 
vendum in Jiduro i and the cases of Henbest v. Brofam^ Peak's 
N. P. Cases, 54, was cited ; where Lord KfeNjOK had ruled» 

£ 79 ] that a debt for goods sold, and due at the time of the comiqis- 
sion, was sufficient to support the oommissiony and was within 

the 
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tlie statute. Cochran v. Lonoe^ Co.B. L. 1 8, was also cited as in 
point 

Lord Ellenborgugh said, he thought the debt was not of 
that description, which could be proved under the commission. 
His lordship turned to the act of parliament, which he observed 
spoke of <* bills, bonds, promissory notes, and other personal 
securities, for money payable' at future days; and allowed per- 
sons having such securities^ not then due^ to come in under the 
commission of bankruptcy." The act seemed therefore to be 
meant to be confined to written , securities only, and that was 
his opinion ; and he therefore held the certificate of the defen- 
daiit to be no bar. 

Verdict for the plaintiff. 

Erskine and Manley for the plaintiff. 

Park and Espinasse for the defendant. 

In the next term, the Court of Kin^s Bench was moved to set 
the nonsuit aside ; but the Court agreed with the Lord Chief 
Jfustice. Vide 4 East^ 438, S. P. 



1803. 

Parslow 
agaifut 

Djbarlovs. 



Fricker against French. 

A SSUMPSIT for goods sold, and work and labour, with the 
^^^ other common counts. 

Plea of Non-assitrnpsit. 

The action was brought to recover the sum of* 163/. for the 
papering and ornamenting certain rooms of the defendant. 

The demand was contested, on the ground of overcharge: the 
SQiDof — L having been paid into Court 

A witness was called, who was by profession an artist and or- 
namenier of rooms : he had done the work for the plaintiff, who 
had paid him for it. 

The work consisted of ornamental paintings, in a very expen- 
jiive style. The room was decorated with pilasters, and in com- 
partments with festoons of flowers. 

The witness said, That the festoons were painted by one Fu- 
galettj who was employed under him. 

The defendant's counsel asked him. What sum he had paid to 
Fugttlett for the part which he performed ? 

Garraw objected to this question : he stated that Lord Ken- 
ton had said. That the profits of tradesmen ought not to be- 
eome the subject of investigation : That the matter in dispute 
What the whole was worth when .finished ? 

Vol. V. E Lord 
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1609. Lord Eilenborough said. He thought the question mighi 

be asked. The demand was composed of the expense of the 

nJ^it materials ; the skill and other expenses incurred and paid on 
FftENCH. account of them. It was therefore perfectly unobjectionable to. 

The witness was accordingly examined. 

Verdict for the plaintiff. 

Garrono and Lawes for the plaintiff. 

Erskine and Ch. Warren for the defendant. 



[ 81 ] 

Same ia^. BrYAN agaiTlSt HoRSEMAK. 

In assumpsit A SSUMPSIT for goods sold, with the common counts, 
^a debt a- iTx pj^^ ^f Non^ssumpsit and the Statute of Limitations, 
standing, and The action was brought to recover the value of a quantity of 
statute of limi- wheat, sold by the plaintiff to the defendant, more than six years 
ed, if a party before the commencement of the action. 

says. He has Qn the part of the plaintiff the evidence to establish a new 
of the debt, promise^ the sale having taken place more than six years before, 
but relies on was. That of the sheriflTs officer, who had made the arrest, 
bar is good. ^^ evidence was, That the defendant, when he was arrested, 

jiiifersU hem was asked by the officer, If he meant to pay the debt? The 
^s^S h defendant answered, " I do not consider myself as owing Bryan 
was afipaid« (the plaintiff) any thing, as it is over six years since the debt 

was contracted. I acknowledge having had the wheat ; but I 
have paid part, and 26L only remains due.'^ 

The defendant's counsel contended. That this did not amount 
to a promise sufficient to take the case out of the statute. 

Lord Ellenborough. I am not willing to narrow the effisct 
of this statute : it was meant to protect persons who might have 
lost their vouchers from loss of time^ or have otherwise been de- 
[ 82 } prived of their evidence : it is a shield which the law has put 
into the hands of the defendant to protect himself; but he must 
use it, and not throw it away. If therefore the defendant saysi, 
on being applied to for the money, <* I have no recollection 
whether it was paid or not ; but I think it was : I rely on the 
statute ; it is six years since," that shall protect him against the 
debt ; but if there is any acknowledgment that the debt is then 
due, I think the acknowledgment of the debt being then subsist- 
ing, raises a promise to pay, grounded on his antecedent lia- 
bility. He does not rely upon the presumption of payment^ 
which the law would raise for him. Here the defeiidmt hife 

made 
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made such acknowledgment* The ooor^ of the oases lias held, 180S* 

that this takes the case out of' the statute; and I shall so direct ' 

the jury; but give the defendant's counsel leave to move it, if ^^^ 
he thinks it fit to move* Horseman^ 

There was a verdict for the plaintiiF, with liberty given to the 
defendant's counsel to move to set the verdict aside. 

Garrim and Wigley for the plaintiff. 

Park and Bosanquet for the defendant. 

In the next term this case was moved ; and the Court concur- 
red with the Chief Justice. 



SITTINGS AFTER TERM AT GUILDHALL, IN THE [ 88 3 

COMMON PLEAS. 



Clement against Gunhouse. j^gc. utfa. 

THIS was an action of assurnpsii^ brought to recover the In an action of 
amount of wages claimed by the plaintiff, as a sailor on ^^^?^a«» 
board of a ship commanded by the defendant. diou^ the 

The declaration was generally for work and labour as a sailor. ^^ *^?^ 
The plaintiff proved the service on board by the evidence of a they are pro- 
tailor, who had served on board the same ship. He was asked, ^^^^^^ 
If he and the plaintiff had not signed articles? He answered tifFshalinotbe 
in the affirmative. Upon which they were produced by the de- nonsuited, it 
feodanf s attorney. They were signed by each of the parties, he^^not 
bat had a seal after.each name. mean to con- 

Upon this the defendant's counsel objected : That the plaintiff the wor^lbe^ 

ilKNild be nonsuited, as the plaintiff should have declared on the ing,*< to which 
j^j the parties 

^^ have set their 

Mr. Justice Chambre, befisre whom the cause was tried, asked hands/^ with^ 

for the ship's articles. His Lordship having perused them, said, ^^ ^^ 
He was of opinion that the objection could not be sustained. 
The putting a seal opposite to the name, though evidence of a 
deed, and one of the formalities belonging to it, was not to be 
taken as conclu«ive. If the parties did not mean to contract by [ 84 ] 
deed, the ignorance of the parties as to the effect of a sed, could 
not make it so. Here the words of the articles are, *' To which 
die parties have set their hands," not seals. It was therefore not 
the intention of any of the parties to execute a deed. He there- 
lore should hold it to be not sufficient to nonsuit the plaintiff. 

E2 The 
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1803. The plaintifffaad a verdict. 

-—^ Cockellf Serjt. and Alley for the plaintiff. 

^a^i^ Shepherd^ Seijt. for the defendant. 

GUNfiOUSE. ^^ 

Elsworth^ Executor of , against Woolmore and 

another. 

Amannerwho HT^HIS was an action o( assumpsit for work and labour. 
ticl«J1Sra^' ^^ action was brought to recover a sum of money daim- 

voya^ at a ed by the plaintiff, and which is termed Gratuity Wages ; to 

certampayper ^hJch the intestate was stated to have been entitled as sail-maker 

moQthy cannot , _ 

claim any fiir- on board the Admiral Gardiner East India ship, of which the 

thcr w^jes or defendant was the owner* 

usage or oos- ^^^ defendants were the owners of the India ship Admiral 
torn. Gardiner: the deceased, in the year 1797, engaged on board 

hen He signed articles, which were produced. In the articles 
he was described as sail-maker. 
[ 85 ] The case which the plaintiff proposed to prove was. That the 

sum of 2/. per month, claimed by him, was, by the settled usage 
of the East India Company's ships, allowed to a certain descrip- 
tion of persons sailing on board the India ships ; such as the 
boatswain, painter, and sail-maker : That exclusive of this ge- 
neral custom^ and usage, Woolmore^ the defendant, who was 
ship's husband, had promised to pay the deceased that sum of 
money. 

It was admitted, that the. wages of 21. 105. par month, men- 
tioned in the articles, had been paid. 

Best^ Serjt. for the defendant, objected : That the action was 
not maintainable. He read the words of the statute, 2 Geo, II. 
r. 3. By the first section it is enacted, ^^ That it shall not be 
lawful fortmy master or commander of any ship or vessel, bound 
to parts beyond the seas, to carry any seaman or mariner, except 
his apprentice or apprentices, to sea from any port, or where he 
or they were entered or shipped, to proceed on any voyage to 
parts beyond the seas, without first coming to an agreement or 
contract with such seamen or mariners for their wages ; which 
agreement or agreements shall be made in writing, declaring 
what wages each seaman or mariner is to have respectively, dur- 
ing the whole voyage, or for so long time as he or they shall 
ship themselves for ; and also to express in the said agreement 
or contract the voyage for which such seaman or mariner was 
shipped to perform the same; and in case any master or com- 
mander 
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mander of any ship or vessel, shall carry out any seaman or ma- 1803. 

riner, except his apprentice or apprentices, upon any voyage to 

parts beyond the seas, * without first entering into such agree- Executorof— 
ment or contract as aforesaid, and he or they signing the same, againjt 
such master or commander shall forfeit and pay the sum of five ancUniSher* 
pounds for every such seaman or mariner which he shall carry to [ * 36 ] 
sea, without entering into such agreement in writing as aforesaid, 
to the use of Greenwich Hospital. 

By another section of stat. 2 Geo. II. c» 3. " It is further 
enacted. That if any seaman or mariner enter or ship himself on 
board any merchant ship or vessel, on any intended voyage for 
parts beyond the seas, he or they so entering themselves as 
aforesaid, shall, and they are hereby obliged to sign such agree- 
ment or contract, within three days after he or they shall I^ive 
entered themselves on board any ship or vessel, in order to pro- 
ceed on any voyage as aforesaid ; which agreement or agree- 
ments, or contracts, after the signing thereof, shall be conclusive 
and binding to all parties, for and during the time or times so 
agreed or contracted for to all intents and purposes, any custom 
or usage to the contrary in anywise notwithstanding." 

He then contended. That under this act no action could be 
maintained for sailors' wages, unless they were entered into un- 
der articles : That the contract being in writing, no sum could 
be recovered beyond that for which the articles were subscribed : 
That the policy of the act would be evaded, if by a sub-contract 
tbe sailor was allowed to reserve to himself more than the articles 
gave him. 

On the other side, the plaintijOfs counsel insisted. That there 
was notliing inconsistent with the policy of the act to allow this, [ 87 ] 
vbich the established usage of the trade had allowed, not to the 
seaman, as such sailor or mariner, as described in the articles, 
the deceased having been in a different situation, that of sail- 
maker; and that the act applied to the crew as consisting of 
sailors only : That in this case there were two contracts : the 
one with die East India Company, for the wages reserved by the 
articles ; these were paid by the East India Company : but that 
this money clumed by this action was on a contract with the 
owners, and independent of the wages. 

Lord Alyanlet said, He was clearly of opinion that the 
plaintiff should be nonsuited : That the act was express, re- 
quiring in terms that articles should be signed by the sailors : 
That it would be a fraud on the rest of the crew, if the owners 

were 
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1808. were permitted by a private contract to give more wages to one 

" ' tban to another : he therefore was of opinion, that there could 

^^^1^™!^ ^<^ be two l^al contracts ; that the only one allowed was that 

agiuMt entered into by articles, and signed by him. 
JJ^^^^ The plaintiff was nonsuited. 

Shepherd^ Serjt. and Esptnasse for the plaintiff. 
Besif Seijt and Pell for the defendant. 



I 88 ] SITTINGS AFTER TERM AT GUILDHALL, IN THE 

KING'S BENCH. 



j}ec. 15th. Thomas and others against Foyle. 

To establish riiHIS was an action on a policy of insurance, underwritten 
ta^^S ^y ^® defendant for 100/. It was effected on the ship Spe- 

the owner of a cukUionj on a voyage from Ipsmich to Chester. 

Offered and The policy was on the ship : it was dated the 24«th oiJanuary^ 
pid for stores igoj . ^^d was effected by the plain tifis, as agents to one Marsh $ 
fnaJbciesSS- ^ whom, in the declaration, the interest was averred to be. 
P^t. The fact of ownership being in Marshy was disputed by the 

defiandant. 

To prove the ownership to be in Marshy the plaintiff called 
ihe several persons who had supplied the ship with different ar- 
ticles^ as blocks, stores, &c. and other articles for the use of the 
ahip ther^. It was proved that they were put down to Marsh : 
that he was made debtor for them, and actually paid for them to 
the different persons by whom they were furnished. 

Marsh was also called as a witness, to prove the &ct of the 
property being in himself (he having been a bankrupt, obtained 
his certificate^ and rdeased) ; he stated. That the ship was his ; 
but bemg asked. How he had come mtitled to the property in 
r 39 1 the ship? and. Whether it was not by biU of sale? He aa« 
swwed hi the affirmative : that he had so become entitled. 
The plaintifis having rested their proof of ownership there, 
6Ms objected : That the plaintiff had not made out his case : 
That the witness had stated his title to be under a bill of sale, 
which was in writing : That the bill of sale should be produced ; 
and that be should not be aDowedso to prove it by parol. 
]Lord EuLSNBoaouGH ruled. That it was sufficient evidence 

of 
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fif ownership in Marshy to enai)Ie the plmntiff to sustain tlue 180S» 
action ; and to entitle them, unless contrary proof was offered^ z 
to recover : That the paying for the several articles for the ship ^^ others 
ki that manner, could not be presumed to be done by a stranger, agaitut 
or by one unconnected with the ship ; and as proved, was suffi« ^^ 
cient evidence of ownership; sufficient at least to entitle the 
plaintiff to rest on that proof of ownership ; and though it had 
been proved that the witness Marsh had purchased the vessel by 
a writing) that should only have the effect of letting the defen- 
dant into proof of the actual state of the titlQ as so derived. 

Verdict for the plaintiff. 

Erskine and G^s for the plaintiff 

Gibbs and Marryat for the defendant. 

[90] 

Pearson against Fletcher. Saturdajh 

^^ Dee. 17th. 

A SSUMPSIT on a bill of exchange, for 569/. drawn by Where bank- 

-^^^ Marsh on the defendant, and accepted by him, dated the "J^J^** . 
^th of February y 1800, at six months, and indorsed to the date of the 
plaintiff. commkaiOQ, if 

The defendant pleaded, first. Non-assumpsit ; secondly, bank- quentto the 
roptcy. elate of the 

The plaintiff proved the indorsement by the payee to him, and gj^^ j^ gyjg.* 
the acceptance by the defendant ; and there rested his case. cient for the 

The defendant produced his certificate. The commission was ^ely on at^ 
sued out the 19th o{June^ 1800; and the certificate was dated in least sufficient 
January^ 1801 : and then relied, that as it appeared to bear date j^feJI^t^ 
subsequent to the date of the bill, the certificate was a com- call on the - 
plete bar. plaintiff to 

rrn i • •nrt i i i « . • i prove an an- 

The plaintiff's counsel contended, that it was incumbent on tecedentactof 

the defendant to prove an act of bankruptcy subsequent to the banl^rup^y- 
date of the note : that the plea averred, that the several causes 
of action accrued prior to the bankruptcy: that the plaintiff 
having fixed a date by the bill, it was necessary for the defendant 
to answer that time^ by shewing an act of bankruptcy subsequent 
to it. 

For the defendant, his counsel insisted, that the plea being . 
given by the statute, was to supersede the necessity of going 
through the evidence of all the steps of the bankruptcy ; and 
of course of the act of bankruptcy: that it must be there- 
fore taken to have been an act of bankruptcy at the time of the 
snin^ out of the commission, which was on the 19th of June^ [ ^O 

7 and 
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180S. A^d subseqaent to the date of the bill; which was sufficient to 
— — protect the defendant. 
PsAssoN "Lord Ellenborouoh, after expressing some doubt at first, 

Fx^BTCHER* ^^9 ^^^ h^ ^^ of opinion, if the plaintiff meant that the cer- 
tificate should be no bar, it was incumbent on him to shew an 
act of bankruptcy committed by the defendant, which preceded 
the debt in question ; that he must take the fact to be, that the 
defendant was a bankrupt at the time of the date of the commis- 
sion, which was subsequent to the date of the note, and which 
could therefore have been proved under it. 
But when the Upon this being so ruled by the Lord Chief Justice, the plain- 
P"^^^^°^ tiff's counsel called upon the solicitor under the commission, to 
the act of produce the proceedings. 

bankruptcy The defendant's counsel objected to it; and the solicitor, who 

the proceed- ^^ ^ subpoma duces tecum^ referred to Lord Ellenborougu for 
iDffs •hall be Jig direction. 

the plaintiff Lord Ellenborough said, that he considered it as a public 

without proof duty to have the proceedings produced. 

act*of*haS- Upo^ which suggestion from his Lordship, the proceedings 
ruptcy. were produced ; and upon being referred to, the act of bank- 

ruptcy appeared to have been committed in the month of No- 
vember^ 1799, which preceded the date of the note. 

The defendant's counsel intended, that this was not admis- 
sible as evidence of the act of bankruptcy : that it was necessary 
for the plaintiff to prove the act of bankruptcy by distinct evi~ 
dence, such as would be required in the case of an action by the 
assignee. 
[ 92 3 I'be plaintiff's counsel, on the other hand, insisted, that the 

defendant, b&ving relied on the certificate obtained under the 
commission, and that the defendant was a bankrupt at the time, 
and of course that a good act of bankruptcy had taken place, it 
must be taken that this was the act of bankruptcy relied on ; and 
that of course the deposition was evidence. 

Lord Ellenborough ruled, that this was evidence of an act 
of bankruptcy at that time; and that it should be sufficient evi- 
dence of an act of bankruptcy at the time specified in the pro- 
ceedings. 

Verdict for th^ plaintifi^ with liberty to move to set the ver- 
dict aside. 

Gibbs and GUes for the plaintiff. 
Garraw and Espinasse for the defendant. 
This case was afterwards compromised. 

Dover 
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1803. 
Dover against Maestaer. 

npHIS was an action of debt, on the statute 2 Geo. II. c. 24. A note given 
-* against bribery at elections. wholT^Ibeen 

The declaration stated, that the defendant, being a candidate bribed, for re- 
to ^represent the borough of Heydon^ in YorkshirCf at the last ^J^^'riven 
general election, corruptly gave to one James Sharps a voter, to him, in or- 

money (to wit, 5/.) as a reward to vote for him, to be returned ^f*" ^^ ^^9"* 
'^ . , ni8 vote, in an 

on the said election. action of debt 

Sharp was called as a witness. ' ^ ^^ ^"^, 

Lord Eli.enborouoh cautioned him : that 2 Geo. 11. c. U. giyjn in en- 

though the time (two years) *giveil by the statute for bringing a dencc, tho^ 
• •].• •^i-i* •• i*i_ « ^ not staibped, 

civu action against him for receiving a bribe was gone by, yet ^ prove the 

there was no limitation at common law to a criminal prosecution feet of bri- • 
by indictment ; therefore he was not bound to answer any ques- 7** 93 i 
tion which might criminate him. 

The witness said, he was sworn to speak the truth, and would: 
That during the canvass for the election, the defendant gave a 
sapper to the out-voters in London ; and made a speech, pro- 
fessing himself a candidate : that it had been an old custom in 
the borough, that every freeman who voted at the election; 
should receive after the rate of 20/. if he voted a plumper for the 
candidate; and 10/. for a split vote, without any express engage- 
ment or previous promise from the candidate to pay any thing. 

The witness then proved that Sir Lionel Dayrell was elected 
a member for Heydon at the preceding election in 1796; but 
after the election, had not remembered the custom as to the 
defendant; for he had received nothipg, though he had voted 
for Sir Lionel. 

This he mentioned to the defendant Maestaer ^ at the supper; 
who desired to see him again. He called at the defendanf s 
house afterwards ; and announced hunself as James Sharp^ an 
out-YOter for Heydon, Upon which he was mtroduced to the 
defendant ; and he then asked him to accommodate him witli SI. 
The defendant gave him a 5U bank-note; for which Sharp sign- 
ed a promissory note, payable to the defendant on demand. 
The defendant Uien expressed his hope, that ^arp would not [ 94 ] 
deceiye him, as he should not like to be laughed at. Sharp saidy 
the defendant might depend upon him ; and they parted. 

At the election, the 5th of July following. Sharp gave his 
rote for. the defendant; and bad all his extras paid, including 

his 
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1805f biB journ^ from London. After the election, Sharp called upon 

' the defendant, who desired him to make out his account of what 

^^^ he had received firom him and his agent, which was about 8/.; 

Majbstakr. and then gave him 2L lOs. which, including the 51. note, made 

the sum of 10/. lOs. amount to 105. more than the customary 

allowance to voters at Hey don. 

The next witness called was Christopher SavUCf Esq. one of 
the successfid cai^didates. 
Where at^t- Before he was sworn in chief, Dallas swore him upon the voir 
bm^vi^ dfVtf. He asked him, if he was the Christopher Atkinson who 
edoCpevjury had stood in the pillory, on a convictio9 for perjury? He ad- 
k ^^*'*"°flfered °^^ ^® ^*** Dallas then put in an examined copy of the re- 
as a witness, cord, of the judgment ; and objected to his competency as a wit- 
14 restored to n^gg, haying su&red an iipifamous judgipent. 
by the Cog's Erskine admitted the objection ; and put in the King's pa- 
Patent of Fur- tent of pardon, which he contended restored his competency, 
be produced. ^^^ ^ Lord Ellenborough ruled ; for being an indictment for 

perjury at common law, and not under the statute, it was com- 
petent to the King fp pardon: but had it been a conviction 
under the statute, the royal prerogative is taken away by the ex- 
press words of the statute. 
[ 95 J Mr. Savile was therefore examined ; and swore, that in a pri- 

vate converaation, a short time before the election, between 
Maestaer and him, at his house, when they were friendly, and 
had joined interests, Maestaer told him that he had let Sharp 
have 51. and had taken his prombsory note. 

The promissory note was then produced by the defendant, on 
pCQof of notice to produce it; and it appeared to be for pay- 
ment of it. to Maestaer^ on demand, signed by Sharp ; but it 
was not stamped or witnessed. 

Qibbs objected: that it could not be read in evidence for 
want of a stamp; but Lord Elx^i^bobouoh ruled, that as the 
plaintiff did not give it a9 a security, or attempt to enforce it 
as a valid instrument, but a^ corroborative of the testimony of 
^harp^ that such a note was given by him for the money advanc- 
^ hiiQi it >YA3 evidence of the transaction. 

Qn proof of f^ese &cts, aqd that the money was advanced in 

Lprd fiLLB|f9P4iQUGH left it to the jur}'. Whether this was in 
&ct and subsitantia)ly a loan of money to Sharp^ to be repaid by 
him, or only polour^bly so, and in truth to be retained by him, 
^4j^ ipflHf»9e l^n yot^ fit t^^dl^dion ? If the latter, it wasa 

corrupt 
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cbrrupt advance as a reward to vote, whatever shape it assumed ; 
and however penal the consequence might be to the parties, the 
jury must find a verdict for the plaintifiP, and give him his 6OOL 
penalty. 

Hie jury found a verdict for the plainnfiTon the first count. 

Erslcine and for the plaintifE. 

GiM$: and Dallas for the defendant. 

Erskine contended strenuously, that he had a right tp reply, 
chough Dallas^ for the defendant, called no witnesses: he con- 
tended for it on the ground that the defendant's counsel had 
put in the record of conviction of Atkinsoriy for perjury, which 
introduced new matter of fact into the cause, requiring an an- 
swer and observations of counsel : but Lord Ellenborqugh 
i:Qled« that the discussion of the competency of the witness in- 
troduced by the production of the record, was merely collateral 
to the issue between the parties, which terminated on hia lord- 
ship's having over-ruled the objection ; and that Erslcine was not 
entitled to a reply. 



1.803. 

DOV£R 

agMfut 
[ 96 ] 



Sheriff against Potts. 

^T^HIS was an action of assumpsit^ on a policy of insurance on 
•*• the ship Columbia^ ** at and from Guernsey to Gibraltar^ 
with liberty to touch and discharge goods at Lisbon.** 
' Loss by capture. 

The policy had been adjusted at a loss of lOOLper cent. 

Parkj for the defendant, stated the adjustn^ent; and that he 
should prove the settling by the ^defendant, which would be 
sufficient proof for him to call upon the defendant to im- 
peach it. 

Lord Ellenborough saidj it certainly would be sufficient so 
to launch the case; but thdt if the defendant could shew that 
the adjustment had been made under a mistake, or in any way 
get rid of it, there was an end to the plaintiffs case. 

In which the plaintifi^s counsel acquiesced, and relied on the 
wljUBtmeat. 

Erskine^ for the defendant, admitted the adjustment; but 
stated, that his defence turned upon a fact admitted by the plain- 
tiff himself, in his answer in equity, namely, that after the ship 
had arrived at Lisbon^ the defendant not only discharged part of 
her cargo brought from Guernsey^ but had taken in another 
cargo for Gibraltar. This he contended avoided the policy. 

Park, 
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1808. Park^ for th&plaintifl^ in answer contended,' that it appearecT 

by the same answer that she bad waited at Lisbon for a convoy 

ai^jt ^^ Gibraltar : that during that time, she had taken in part of her 
FoTTs. lading, which was when she could not have sailed, so that there 
was no delay for the purpose of getting in a cargo : that there 
was a clause in the policy, by which there was a return of pre- 
mium in case the ship sailed with convoy from Lisbon, which re- 
cognized a right in the ship to stay there : but upon the con- 
struction of the words of the policy itself, he contended, that the 
words of the policy would admit such a construction as would 
warrant the taking in of a cargo at Lisbon ; and in fact it wa& 
so generally understood. 
[ 98 ] On the other side was cited the case of Stilt v. WardeU, 2 N. 

P. Cases, 640; ia which Lord Kenyon had ruled, that where, 
on a policy on a ship at and from Whitehaven to St. MichaeFs^ 
• and from thence to sail to, touch and stay at any port on the pas- 
sage ; that where she did touch, she was not protected under the 
policy in breaking bulk ; and on that ground the policy was held 
to be void. 

Lord Ellenborough. This is certainty a deviation, and 
discharges the policy. The liberty to discharge or take in a 
part of her cargo, must be governed by the terms of the contract 
between the parties. It is here to discharge her cargo ; and no- 
thing is said abput taking in another. The construction con- 
tended for would go this length : that if a ship was detained by a 
foul wind, she might take in another cargo, and institute a new 
adventure. Her taking in another cargo at Lisbon is a new 
voyage, a new adventure: it is not within. the terms of the 
policy. 

The plaintiff was nonsuited. 

Park and Gaselee for the plaintiff. 

Erskine for the defendant. 
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SITTING-DAY AFTER TERM IN THE COMMON 

PLEAS. 



Briggs against Crick. 

\ SSUMPSIT on the warranty of a horse. The defendant Apartywha 

-^*- had warranted the horse to be sound at the time of had been a - 
, , former pro- 

w»e 8a*e- prietorof a 

The pIuntifF proved the sale and warranty ; and that he was norse, and ^ 
m sold him with 

™»"°^- a warranty of 

The defendant's case was to be made out by the Evidence of soundness, 

'several former proprietors of the horse ; ail of whom had sold ^jtopwe 
him with a warranty. that he was 

He first witness being called, he was asked, if he had not sold ^^^J!?"a1iw 
the horse to the defendant, with a warranty that he was sound? lease. 
He answered in the affirmative. 

Bestf Seijt. objected to his testimony, on the ground, that 
having given a warranty of the soundness, he was supporting his 
own case, and protecting himself from an action ; inasmuch, as 
if the ddfendant succeeded in this action he would screen himself 
from the efifect of being called upon on the warranty given by 
himself on the sale to the plaintiff. 

It was answered, that this was not sufficient, as it was not a 
direct interest : besides which, though the horse might have been 
sound when sold by the witness, it di^ not directly prove that he 
was sound when sold to the plaintiifiT: it was matter of presump- 
tion only. 

liord 
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1808. Lord Alvanlet. The verdict given in this cause cannot be 

given in evidence in any action to be brought against the wit- 

agahut "^^^ ^^ against any of the former proprietors of the horse ; if 
Crick. it could, it would disqualify them from being witnesses. This I 

apprehend to be the settled distinction since tKe case of Bent v. 

Baker (3 Term Rep. 27.) They direct interests in the event of 

the cause sufficient to disqualify them, though it might be matter 

of observation as to their credit 

Best^ Serjt and Espinasse for the plaintiff. 
Shepherd^ Seijt. and Marryat for the defendant. 



SITTING-DAY AFTER TERM AT GUILDHALL. 



Feb. 15th. UPFOLD OgoiuSt LeIT. 



1^ party A SSUMPSIT to recover the sum of 80/. 

ofarecc^ '^^ Pleaof NoiP<isstmpsit. 

and adds to it The money had been paid into the hands of the ^defendant, 

as for ex- * ^^ ^^ ^ land-valuer and auctioneer, on the agreement for the 

anmle^ ** in purchase of some lands. The purchase had not been oom- 

^jlj^w pleted ; and the action was brought to recover it back again, 

which woods The defence set up was, that the plaintiff and defendant had 



SeorSS, it ^^^ ^ A«ir accounts ; and that the plaintiff had given a re- 
is a foi^ery, if ceipt in full of all demands. 

^^m'Svi. ^' ^^ '^^ "P^"^ ^^' *® defendant, that the receipt was 

dence, on the procured by gross fraud and imposition ; and that the receipt 

JJ^^^^JJ. ^'"^ had been on another account, had had the words " in full 

* of all demands,'' interpolated after it had been given. 

A copy of the receipt was offered in evidence, on the sugges- 
tion of the original being lost. 

Amongst other suspicious circumstances, it appeared that the 
defendant had made the copy of the receipt, supposed to have 
been given by the plaintifl^ in his own hand-writing ; and had 
deposited it with an ^)nkeeper at Dorkings desiring him to take 
care of it, in case of any dispute. The c6py contained the 
words " in full of all demands." This copy was produced, and 
was relied upon as evidence. 

Lord Ellemborouoh. If the party, by making this copy, 
and relying upon it as evid^ce^ has destrdyed the original, and 

thinks he thereby avoids a prosecutioi) for forgery, he very mucb 

deceives 
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deceives himself. I very well remember Mr. Justice Duller 1804. 
trying a man indicted for forgery, under circumstances such as 
these ; and that learned judge had no doubt, that he might have against 
been * convicted on it He however escaped on another ground. Leit. 

Verdict for the plaintiff. [ ♦l02 ] 

Garrao) and Lawes for the plaintiff. 

Marryat for the defendant. 



SITTING-DAY AFTER TERM AT GUILDHALL, IN 

THE COMMON PLEAS. 



Harmer against Killing. 

A SSUMPSIT for goods sold and delivered. The promige 

-^^ The defendant pleaded non-assumpsit and infancy. SndT^^" ^ 

Replication of a promise after full age. Upon which issue fent, after his 

was joined. iff^^must 

The facts of the case were, that the goods had been furnished, \^ ^^ yor 
which the defendant had had. After he came of age, the plain- luntanly, and 
tiff sent to him to demand the money. The person sent saw the i^^^ ^hat he 
defendant^ and threatened to arrest him. Upon which the de- was dischaig- 
fendant agreed to give his note for it ; but happening to mention ^^J 
what he was about to do to a friend of his, his friend said, Don't 
do it : draw upon your father's executors. He then refiised to 
do any thing. 

It was contended, by Shepherd^ Seijt. That this was not such 
a promise as was sufficient in law to bind the defendant. 

Lord Alvamlet said, that the in&nt was discharged by his [ 103 ] 
nonage for goods, not necessaries, if furnished to him before his 
foil age; but that he might bind himself by a new promise, after 
he obtained his fidl age : but that he held that such promise 
mnst be voluntary, and given with knowledge that he then stood 
discharged by law : that where an infimt under the terror of an 
arrest, had a promise extorted from him, or where it was given 
ignorant of the protection which the law afforded him, he should 
hold that he was not bound to it. If therefore the jury should 
be of opinion that the &cts were^ that this promise was so ob- 
tained, he should direct them to find for the defendant. 

Verdict for the defendant. 

Bestf Seijt. and Lawes fiur the plaintiff. 

Shepkird^ Serjt for the defendant 

SITTINGS 
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ISCH. 



SITTINGS AFTER TERM AT WESTMINSTER, IN 

THE KING'S BENCH. 



• Hardacre against Stewart. 

^I^HIS was an action for money had and rcceiveti. 
Ifapersonem- A VXeb, of NoTP-assumpsit. 

agent for an^ The defendant was an auctioneer; and had been employed 
cSier in the by the assignees of Wigstead^ a bankrupt, to sell the bankrupt's 
property, has interest -in a house, which he had occupied before he became a 
notice tmit bankrupt. 

bout to selTis There were several fixtures in the house, which • belonged to 
not his princi- the landlord, and which were inventoried in the original lease, 

v^*c6cSnue8 ^^°^ *^® lessor to Wigstead^ as lessee. 

to sell, he is When the defendant advertised the house and fixtures to be 
Ste in MiuJon ^^^^ ^" account of the assignees of Wigsteady Mr. Sterlings who 
for the pro- was solicitor to the landlord, waited on the defendant ; shewed 
cbce of the j^jm ^^ counterpart of the lease and the inventory of the fix- 
r « 204 1 • tures; and desired that he would not dispose of such fixtures as 
were there inventoried, as they belonged to the landlord. He 
• promised not to do so; and accordingly he sold the house with- 
out the fixtures. 

Hardacre^ the plaintiff, became the purchaser; but the de- 
fendant afterwards sold the fixtures to a builder, employed by 
the plaintiff to repair the house on account of the plaintiflf'; 
and he paid the defendant Q2l, for them; which sum the pre- 
sent action was brought to recover, the plaintiff having been 
called upon *by the original landlord. 

It was contended for the defendant, That this action could 
not be maintained against the defendant, who appeared to be 
only an agent employed by the assignees to sell; and that there- 
fore the action should have been brought against the assignees, 
who were principals; and Sadler v. Evans^ 4 Burr. 1974. was 
cited, as particularly applying to this case : in which it was de- 
cided. That the title to property could not be tried in an action 
against the agent; which was the point here, as the whole turned 
on the title of the landlord or the assignees to these fixtures ; 
and the defendant had sold not upon his own account, but as 

the agent for another. 

8 Lord 
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Hardacre 



Lord Ellsnborougu said, That he was of opinion, that the 1804'. 
action was maintainable against the defendant, though what he 
had done had been done while acting as an auctioneer: That aeatfut 
the law was so in the cases stated ; but here the auctioneer had Stewart. 
made himself, by the manner of conducting himself, quasi a 
principal. He had had notice not to sell : That the fixtures 
were Uie property of the landlord, and of course that they did 
not belong to his principals ; notwithstanding which, he sold 
them, and received the value. If a man sells property of others, 
with full notice that he is doing wrong, and that he is disposing 
of that to which he has no title, he is liable to an action for 
numey had and received. 

Verdict for the plainti£ 

Gibbs and Marryat for the plaintiff. 

Garram and Holrayd for the defendant. 



Doe ex dem. Maslin, et alt. Assignees of William Same day. 

Smith, a Bankrupt, against Roe. 

THIS was an action of ejectment, to recover the possession if a trader, be- 

of certain premises in Stepney. ^^ his bank- 

•ra <• -WT ri^ .1 ^ ^ ruptcvy depo- 

Plea of Not Guilty. at a lease as a 

By lease made in 1799, the premises in question were de- security for 
mised to Smith the bankrupt, tor fourteen years. mortj^ or 

In Marchj 1802, Smith had become a bankrupt, upon the assignment of 
petition of one Gardner. He had previously* deposited this lease place ^°the as- 
with Gardner^ he being then considerably in Gardner's debt. signecsmayre- 

The plaintiffs proved the bankruptcy and the lease, which ^^^"0 j^' 

it appeared was then a subsisting one; and there rested their tide on the 
^^ party it is dc- 

^^* ^ , , ^ , , 1 rw^i 1^ 1 . .«. liveredto. 

PanUher, for the defendant, contended. That the plaintins r « 106 ] 

could not recover, on the ground that nothing passed under the 
assignment but that in which the bankrupt was beneficially in- 
terested : That the only interest he had here, was a reversionary 
interest in this property; the right of possession to which he 
had no daim, having given it up by the deposit of the lease 
widi Gardner ; and cited 3 Bos. and PtM. 4. 

The defendant called Gardner. He proved, that Smith the 
bankrupt, having been indebted to him, and he wanting se- 
cnirity. Smith had deposited the lease of the premises with him, 

V0L.V. F as 
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1804. ^ a4»ecimty; but no assi^ioem was thaop or |it any time made 

\ by the bankrupt to bim. 

M^is^' Upon that evidence. Lord Elubiiboeough laid, Thia was no 
"^ '*" defence to the action. This was in the natar^ of a niortgfuj^f 
but there was no asaigmaent^ tf or was the legal estate ever paired 
out of SmitKfk possession. Whatever remedy equiQr might give^ 
the pkuntiffi were entitled to recover at law. 
Verdict for the plaintifis. 
Garrtno and Espimsse for the plaindfis. 
Pamiher for the defendant. 



etalt. 

agahut 

K0&. 



[ 107 ] Rex against Locker, Wainwright, and Wife. 

Seo^fo/^con' nr^^^ "^^^ ^^ indictment against the defendants, for^cgn- 



BpincYf the -*" spiracy, in procuring a young lady, then a ward of the 

yfe^Qy Qy o^ Court of Chancery, to marry the defendant Locker. 
the deteodants 



cannot be call- The defendants appeared by different attornies; and defended 
cd as a witness leparately. 

The defendant Locker^ having gone through his case, Mr. 
Erskinej who was counsel for Waimprighi and his wife, proposed 
to call Mrs. Locker. He stated the ground of his right to do 
so, on this, that though a wife could not be a witness for a hus- 
band, and so could not be called for Locker; yet, that where 
others were implicated, he might make use of her testimony 
merely to shew that the defendant, Waitmright and his wife, 
bad not that share in this transaction imputed to them. 

Lord Ellcnborouoh said. He was clearly of opinion, that 
she was not admissible. A joint crime was imputed, in which 
her husband was implicated; and who would be benefited by 
it? It was a dear rule of the Laws of England^ that a wife 
could not be called as an evidence for or against her husband, 
except in the excepted case of Lord Audley; and whether her 
evidence was mediately or immediately to affect him, the legul 
ol))ection equally applied. 
[ 108 ] Evidence having been ofiered of tl^e circumstances of Mr. 
LockeTf whom the information averred to be *^ a man of mean 
and low circumstances," in summing up to the jury the Lord 
Chief Justice said. It is averred in the information. That the 
defendant Locker , was ^^ a man of mean and low circumstances;'* 
that is an averment which is material ; but it must be taken re- 

' lativ^. What may be good circumsbmces in one u^% cannot 

be 
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be deemed so in another. The. averment does not mean that he 1804. 

was an absolute beggar. Evidence has been offered of his cir- "Z 

cumstanoes. The jury will say, Whether they are of opinion against 

that he is such a man ? If they do not, they will find him not I^kkr> 

guilty on the count in which this averment is found. ^ wright, 

. They found all the defendants guilty ; and they were after- and Wife, 
wards sentenced to eighteen months' imprisonment. 

Aitomey^eneralj Oarra»j Betif and jibbofi for the prosecu- 

-»* ^-^ 

Burrcugk and Espinasse for the defendant Locker. 
ErsUney Ccmmon Setjt^ and Reader for the defendant Wain-^ 
^trigki atkl wife. 



Barraud against Hookham* [ ^^^ 3 

rWS was an action on the case, for slanderous words, impu- j£ ^^^^^ J^ 
ting to the plaintiff disaffection to government spoken to a 

Tie t^ast msj That the plaintiff, beuig a member of the St. ^^^"^^ 
Jame^s Volonteer Corps, die defendant, who was a Serjeant of whom die ma^* 
tie torpBf had r^resettted to the committee, by whom the general °*p"?|2!f ^ * 
barittefls of t!ie corps was conducted, diat Barbaud the plaintifl^ corps isintrostr 
nid wai tfietil a member, was an unfit and improper pex^on to be ^ resnectiiig 
pemdfted t<y continue a member of the corps. matter of '^ 

T6^ words ehai^ in the declaration were. That tJie defen- representation 
tet bad said. That the plwntiff had been the eieeutioner of p^^^, ^ 
Ae King' at R'anee ; and that he had clapped his hands, rejoic- they are not 
11^ at the event; and adding, that Finance would theft be otte of *^^^™^^* 
die fii%t cdtmtries in the worid. 

It appeiui^ in evidence that the plaintiff wiEis a frmchman ; 
ilMi tbf the delblidant had not made me of the wofds pubUclyt 
hut had eommnnicated diem to the officers of the C6ips, who 
constituted the committee for its regulatioft. 

Lord EctSRBoRouGH said. That it w^ not to be allowed 
tluiC spdt' an action oduld be snstdtfed. It was a communicadon 
nade vtpon a most important matter for their consideration, 
WhMher forelgtiefs, die natives of a country in open war with 
tt^ i^tafe tb leffitt die xae of arms in a country threatened to be 
itttirifcd by tbitt country ? The action was most ill-advised and 
improper. 

TAr phiiotiff was non^ted. [ 110 ] 

JSrdtine and Ctigbrd for the plabtifC 

6bm»b and Ltmts for the defendant. 

F 2 SITTINGS 
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1804. ' 



SITTINGS AT WESTMINSTER-HALL. 



F$h. S4th. Spencer q. t against Mann and others. 

Inan^onon rilHIS was an action of debt qui tam^ to recover the penalties 

^.4.forfoUowI ^^^^ ^y ^® statute of the 5th o{ Elizabeth^ c. 4. for follow- 
ing a trade not ing a trade, and not having duly served an apprenticeship. 
SS^pi^S ^^^ ^"°^ ®^ ^^^ declaration, on which the plaintiff sought to 
ship, ^ the de- recover, was this, << That the defendants used and exercised the 
^"^'^ .^ mystery and occupation of sawyers, being a trade or mystery, 8cc. 
cular trade to and being such sawyers, not regarding the statute, &c. did set 

have been fol- a certain person (to wit, one William Cullender) to work on cer- 
lowed, andit ^ . ." . i , , . j j-j 

appears to ^'^ work m such trade, mystery, or occupation ; and did con- 
have 1^ ?°~ tinue him so set on during all the time, &c. although the said 
Mte mulein William Cullender had not been brought up therein seven years 
another and as an apprentice^ contrary to the form of the statute." 
^ST^oueh ^^ appeared in evidence^ that the business of the defendants 
forming a ne^ was that of mast and block-makers : That in the carrying on of 
?f*^!7P?J^ that trade^ it was necessary that the timber should be sawed up; 
variance. hut that was for the purpose of fitting it for their general trade 

of mast and block-makers ; but that they had employed persona 
[ 111 ] as savrjrers, to saw up the timber for making the masts and 
blocks ; and Cullender had been so employed ; and that he had 
never served an apprenticeship. 

The defendants* counsel objected : That the plaintiff should 
be nonsuited, on the ground of his having, in the declaration^ 
stated the defendants to have carried on the business of sawyers ; 
which was a material averment in the declaration : and that he 
had failed to prove it. 

The plaintiff's counsel contended, That it appeared in evi- 
dence^ that the defendants, though carrying on the business of 
mast and block-makers, in iact, carried on that of sawyers^ it 
being a part of that business to saw up the timber used in it : 
That the statute extended to cases where the trade was carried 
on not solely, but as part of another, with which it was so 0(m- 
nected, that the latter could not be carried on without it 

It was further observed by Mr. Gibbsy That it was a material 
averment to state that the defendants were sawyers ; the of^ce 
being the setting to work a person who had not served as.an 

apprentice; 
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apprentice ; which was an oflfence subjecting the party to a pe« 1 804;. 

nalty, whether he was of any tradeor not Beach q. t. v. Turner^ 

4 «iiT. was cited. *^^^r^'^ 

Mr. Justice Lawrence said, He was of opinion that the plain- Mank a^i 
tiff should be nonsuited The plaintiff had described the defen- ^^^^^^* 
dants as using and exercising the mystery or occupation of saw« 
yers : that was not their business ; it was that of mast and block« 
makers. Masts or blocks cannot be made without first sawing 
up the timber; but because it was necessary to saw out the tim-> [ 1 ^^ ] 
htat to manu&cture it to the uses of their trade^ that did not 
make them sawyers : it was not the business which they proposed 
to follow. With respect to its being an immaterial averment^ 
though it might be so taken in the beginning of the count, it 
oonld not be rejected in the part of the count whiere the breach 
was assigned as describing the offence^ << the setting CUIeTufer 
to work in such trade^ mystery, or occupation, so used by them 
as aforesaid f which was the offence of carrying on the business 
of sawyers, that being the trade which, in the beginning of the 
eoont, they were described as carrying on. 

The plaintiff was nonsuited. 

Enkinef Gibbs^ and Espinasse for the plaintiff. 

Garraw and Caimfn for the defendant. 



GooM against Jackson. sam day. 

A SSUMPSIT for goods sold and delivered. In general 

J^ TfletL o{ NorMtssumpsit. cases it is the 

The acdon was brought to recover the value of a quantity of ^Ip^r of the 
g^ae. goods to send 

The plaintiff was a glue manu&cturer, living in London; the ^^^^^^ 
defiendant resided at Stockport f in Cheshire. The defendant had consigDee;but 
dealt with the plaintiff: and the glue had been sent by sea to ^f^di^a!^ 
Liverpool^ and fi'om thence forwarded to Stockport. tro^dby the 

In the beginning of JU^, 180S, the defendant * had sent a writ- -^^t^^^^' 
tan order for ^ue. It was for one quantity to be sent imme- ^ parties. 
diatdy ; the remainder in two months after. L * ^^^ ^ 

The first parcel was sent on the 21st dijuhf s and received by 
die defendant, who paid for it The second parcel was sent in 
SqiieaJbeTf being two months after. The ship in which the lat- 
ter pared was sent was burnt, and the glue lost 
• The defiaice wa% That no letter of adWce had been sent to 

the 
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OOOM 



MO*. the defindm of the time Of shippiiig the |^iie; n tet Aede^ 
fimdaliC bed been prevented from insuring it 

The plaintiff's counsel answered, That the order baling been 
Jiaamtu gpteb in Jidfi specifying the times of sending the goods; and 
that die fii«l fMreel having been received^ it was la notioe of the 
phintifTs aocepCaace of the order; so that be bad » right to ex- 
pect the second parcdi in course^ at the a^iratioa of the two 
months ; but thatf at all events^ it did not seem to be the course 
pf Aeir dealing so to give adviceof the sending of the goodSr 

Mr; Justice Ljlwbxmce asked^ If the defendant bad bad any 
letter of advice of the shipping of the parcel of glue in themonds 
ciJidyf No letter was produced* 

Mr. Justice then said^ That he was of o^ioiiy that in general 
ctwesi it was the dutj of tbe shipper of tbe goods to ^ve notice 
of die dlipping of them by a letter of advice ; as otherwise^ tbe 
cesiveyance of tbe goods m%^ be subgeoted to Ibe mconvenienoe 
snggestedy tbat of losii^ the opportunity to insure ; but that was 
[ 114 ] capable cf being oentioUed by the course of deaKug between the 
parties; in which case sudi letter of advice might be dkpeneed 
with. In this case, it was in evidence that the parcel sent in 
jy^had been paid finr^ and yet no letter of advice was fModoeed ; 
I 8o that there was evidence from i4cnioe die jury miglit kifer that 
the course of dealing was such. 

Verdict for the plaintiff. 

Garrcm and Espinas^ for the plaintiff. 

Gtbbs for the defendant. 



m»^mm0^,^mmammtmi^tm^m^^tti^tH^imm.m^tlmiim/gm 



SITTINGS AT GUILDHALL. 



Sten^ET (tguinst HicNmovtD. 

A SSUMPSFT for rent of tithes, and on an account stated. 
^^ Tbe fHamiie SkyfUa/ was owner of the tidies -y Hammmd 
was the occupier. Tbe tithes were due in 1796'; and the cmljp 
doubt wasy Whetbsrtbe plaintiff waa entitled to interest or not 
fromthattime? 

Lord EiXBNBCMmratf. If thnre waa an apeemetit fisr tidiei^ 
to be paid on a paftitnlar da^ the suA lo be paid v/oM bear 
intsEest from duC dm^; tat wbeteilis^oniy a gmnrfngmnient 

for 
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Jbraomucb ib^jreyr^ ir Uhoat specifyuig aoy time for tbe fayioent, IgOi. 
BO intei«8t i$ pay^bl^ 



^•"^■"^^ 



Garrtm and Barron for the plaintiC ^^ 

Gi jAi Aor the defendant Qjgiofow* 



BouRDEN AVE a^aif»/ Grbgoet. [ 115 ] 

THIS was an aotion on the caae^ brought to recover damages The seUer of 
for not oQoepting stock, aold bjr the phiintiff to the defen- S^dSS 

4ant» an actual ten- 

This was one of many actions ^iriiich arose from the forged ^^^u^!^ 
letter, supposed to have been written by Lord Hatfikesbwy to was at the 
the Lord jijlayor, notifying a pretended signing of preliminaries ^^^^^ ^ 

of peace. feroatheday 

The transaction in question arose on the 5th of Mayt on ^ ^ pvr^ 
which day the plaintiff, by his broker, sold lOOOl. three per cenU. 
at sixty-nine. In die course of the same day the forgery was 
detected ; and by a Resolution of the Stock fjcchaDge, those 
bargains were declared to be void ; and that the persons who * 
bad {michased should not be bound. The plaintiff insisted on 
the performance of the contract ; and the present action was 
brought. 

The plaintiff proved an application to the defendant to accept 
the stodcy on the 6th and 7th ; and the stod^ was sold on the 
12th at sixty-four, leaving a loss of five per ceni.g to recover 
which the action was brought. 

Garrow, for the defendant, objected to the plaintiff's right to 
recover, on two grounds : First, That the plaintiff was bound to 
have been ready to have tranifiarred the stock on the day of the 
purchase; and that he should have presented himself <m the 
latest hour of the day, or on the next transfer day, of which there 
had been no evidence given ; That that was necessary, in order 
to shew that the plaintiff considered the contract as a subsisting C H^ } 
one, and on which he meant to rely : That it could not be allow- 
ed for him to play faat and loose with the contract, and to con- 
aider it as valid or not, as it suited his interest ; as in case the 
stock had risen, the plaintiff might have retained the stock. Se» 
ecmdly. He contended. That the sale of the stock ought not to 
have been deferred till the 12th ; but that under the act to which 
he referred, the stock should have been sold on the next transfer* 
dqr ; and a delay until the 18th was an wreasonable one* 

7 Lord 
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1804. Lord EiXBNBcmonGH. Wiih respect to the party waiting till 

_ *""" the last moment, in a state of readiness to transfer, from the 
^aimt multiplicity of those transactions, it could not in point of conve- 
Gbigqrt. nience be possible} but I am of opinion, that it is sufficient for 
the plaintiff to shew a reasonable degree of promptness to trans- 
fer the stock in question ; and it is a question for the jury, Whe- 
ther there was an offisr to perform his part with reasonable 
promptness? That I think is sufficient; and as it has been given 
in evidence that the broker did apply to the defendant on the* 
6th and 7th to accept the stock, the question is. Did he do so 
bonAjide^ and did Mr. Bourdenave, the plaintiff, tender himself 
I^J^^^^^^^JJ^ with an unchanged purpose ? I have looked into the act of par- 
recofer die liament) and I do not think that the stock is required to be sold 
difierenoeariii- on the next transfer-day. I will, however, reserve this point ; and 
outockwhich theformer. Whether the seller was not bound to have been at 

the defendant the * time and place on the last hour of the day to make a 
hadcontncu ^^^.^^ 
edtopur- transter. 

chase, it is not Erskine and Bichardson for the plaintiff. 

Mc^ujy that Qarroao and Gibbs for the defendant. 

should take 

P™^V^ In the next term the two reserved points came before the 

day. Court, when Lord Ellenbobough changed his opinion ; and 

[ * 117 ] it was decided, That it was necessary to shew an actual tender 
and refusal; or that the plaintiff waited at the BarJc^ on the day 
it was understood the transfer was to be made, until the books 
closed. On the other point, the Court concurred in opinion 
with his Lordship. S. C. 5 Easif 107. 



March ist. WALLACE, Administrator, against CooK« 

Tl^bookkcqpt npHIS was an action oi assumpsit for money had and received. 
Hurt ^<^ brought by the plaintiff, as administrator of his son, who 

containing co- had been- a sailor on board a King^s ship, and who died on 
£.1S^ 5 board the Spanker hospital^hip. 

the officers of It was given in evidence. That he entered on board a King^s 
g^l^^JI?^^ ship in September i 1794 ; at which time he had given a power of 
board of attorney to receive his wages, &c. He served on board of other 

Kingr^j 8hip«, g^p. ^^ ]^^ ^f ^y^ ^35 ^he Unums and died in September^ 
la evidence 01 *■ 
the death of 1799. 

seamen. 'Pq prove his death, a clerk was called from the Sick and 

[ 118 ] Hurt Office: he produced a book from the office^ in which 

the death of the phiintiff's son was entered. 

He 
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He was asked as to the nature of the book prodaced, Erdcine^ 
tor the defendant, having objected to it as evidence. He said, 
That it was a copy from the different retifrns, made by the offi- 
cers of the ships of persons dying on board ; and that what was 
entered there, was fh)m such a return made by the surgeon of 
the Spanker, He was asked. For what purpose the book pro- 
duced was kept? and if for any public purpose ? He said. That 
returns were made fh)m it to the Inspector of Wills. 

Lord Ellsnbobouoh said, That it was clearly evidence. It 
was a book of office^ kept by a public officer under the Ad- 
miralty ; and to which credit was given, by the inspectors receiv- 
ing it as evidence of the death of the sailors mentioned to be 
dead in the different returns. 

The defence was. That the money was paid to the person 
having the power of attorney. This payment was made in 
1800. 

Lord EiXENBOBOUGH. This is no defence ; the sailor having 
died in September^ 1799, his death was a revocation of the power 
of attorney; and no subsequent payment was legal. 

Verdict for the plaintiffl 
• Gibbs and Hullock for the plaintiffl 

Erskine for the defendant. 



1804. 

Wallace, 

Administn- 

tor, 

agahut 

Cook. 



Brard against Ackerman. 

A SSUMPSIT on a bill of exchange^ drawn by SkiU on the 
'^^ defendant, in his own fisivour, accepted by Uie defendant, 
iod indorsed by SkiU^ dated the 24th oi September. 

The plaintiff proved the hand-writings ; and there rested his 
case. 

The defence was, usury in the discount of the bill by SkiU. 

SkiU was called to prove it. He was objected to by Erskine^ 
on the ground that the object of his testimony being to destroy 
the bill, on which his name appeared : he had an interest, which 
no release could cure. 

It was answered, That the verdict here could not aflfect any 
daim against Skills That he was still liable to be sued on the 
bill; and though iS^ might, by his evidence on this trial« de- 
fiat the action against Ackemum the defendant, the plaintiff 
mif^t recover against him^ as the witness might not be able to 
establish usury when the action was brought against himiel£ 

VoL.V. O Lord 
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« 

1804. Lord Ellenbobough said, He was admissible^ on the ground 

— — of the verdict not being evidence in any trial against the witness, 
^^^ ' whose name was on it : That the usury did not destroy the bill, 
AcKKRMAH. so that it could never be produced again. The plaintiff might 
sue on it, and recover against the witness. 
To prove the usury, it was suggested that the bill in question 
[ 120 ] and another had been discounted together; for which a sum of 
12L had been given, which was here usurious. No notice had 
been gtrea to produce the other bill ; but the plaintiff called Mr. 
TVickey, the plaintiff's attorney. He was asked. If he had a bill 
in his possession, drawn by Skill in his own favour, on Ackermath 
dated the 26th of September^ 180S, for 71/. r 

It was objected : That this question could not be asked, as this 
bill had come to the possession of the witness in the character of 
attorney. 

It was answered. That this circumstance was a fact founded 

on the witness's knowledge of a certain piece of paper being in 

existence ; and not a fiict known by the communication of his 

client. 

Anattor^is I^rd Ellenbobouoh. The question is put, as to the exist* 

speakastoUie ^^^ ^^^ ^^ ^^^ particular description, as to names, times, and 
pardculars of dates, which are contained in the question, that is not a mere 
dumse when ^^> ^^^ consists of circumstances which the attorney came to 
theknowled^ be acqilkainted with from the delivery of the bill to him by his 
^u£«^ onl^' client : That is a communication from him by his client, which 
f derimi fitmi he is not bound to disclose. I think the question cannot be 

him by his Erskinej GibbSf and Barram for the plaintiff, 

dioit. Qarram and HcroeU for the defendant. 

\ 



I 



[ ISl ] STTTINOS AT GUILDHALL. 



I March Itt. MaNLEY Ct Ux. OgoinSt PeEL. 

i A receipt for A SSUMPSIT for money due to the plaintiff's wife before 

♦ interest 00 the J\ . i. •• . j * ui 

I backofanote, marnage^ upon three^prooussory notes and an accountable 

\ without a receipt. Amongst the rest, the plaintiff put in a promissory note 

• tSd^'caimot ^o' I702. dated the 8th cSJime^ 1801, without a stamp; so that 



thei^forebe it could not be received in evidence; but a memorandum was 
aTcn 10 evi- 

aence, is evidence to go to the jury, from ixdiicfa they may presume, diat finom the payment 
of so mudi for interest, there was a principal sum in proportioii due. 

7 indorsed, 



f 
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indorsed, in the defendant's hand-writing, thus, <^ 82. 10s. paid 1804. 

for interest, 1802/' m"~" 

Lord Ellemborough observed to the jury, That though they ^ ^^ 
could not consider the note^ containing this indorsement, as read agoMst 
in evidence, for want of a stamp, yet the receipt might be read, ""^ 
as evidence for them to consider, Whether, in the year 1802, a 
principal sum of money was not thereby admitted to be due 
from the defendant to the plaintiff, yielding an interest equivalent 
to 8/. lOi. which the indorsement purported, without any refer- 
ence to the note itself? 
Erskine and Wood for the plaintiff. 
Garrow and Barrow for the defendant. 

[ 122 ] 

Reed against White and others. 5^^^ ^y. 

n^HIS was an action for cordage sold, against the defendants, if ^ person, 

-*■ as owners of the ship Princess Mary. who supplies 

\ The defendant Whiter was the managing owner or ship's bus- ^^ of which 

band. The plaintiff took Whiti% bill for the amount, which was thore are leve- 

dishonoured ; and renewed, and agam dishonoured. takwSrpav- 

For the other defendants, it was insisted, That the plaintiff meat the bm 
had discharged the other owners, who, in ignorance of this mode ijug{^ \^ 
of dealing between the plaintiff and White^ had su&red him to paxtowner) 
receive large sums of the East India Company for freight, which Seawi^hS" ' 
they would otherwise have detained. aIoiie» he dis- 

Lord Ellenbobough. If the phuntiff, dealing with WUie ^J^^^^ 
separately, has adopted him, he has discharged the others, and particnlariyif 
must have a verdict airainst him: it was not necessary there thebUlbere- 
should have been a receipt. If he has adjusted accounts with 
him on that footing, the other defendants are entitled to the be- 
nefit of it. The first renewed bill is expressed to be for cordage 
found for the Princess Mary^ and drawn only on White. If 
this was drawn on him, as for himself and as agent for his part- 
ners, it was a prolongation of time as to all. The question is. 
Whether it was intended as a settlement with him alone, and 
adopting him as the single debtor ? 

A very respectable fiill special jury of merchants found for the 
defendants. 

Erskine and Ganrno for the plaintiff. 

Dallas and Const for the defendants* 



[123] 



CASES '804. 

ARGUED AND RULED 

AT 

NISI PRIUS. 

HOME CIRCUIT. 



LENT ASSIZES 

AT HORSHAM, 1804, 
dORAM HEATH, JUSTICE. 



Rex ngainst Lee and Another. jiftfrrA«oih. 

THIS wa8 an infonnation filed by the attorney-general Thepublica- 
againrt the defendants, who were the printers of a news- ^^^^^^ ^ 
paper called the Sussex Journal, for a misdemeanor. the^osi- 

The offence charged in the information was. The publishing tions taken 
iX three several accounts in that newspaper, of a transaction, tice'of^e^ 
in which a smuggler had been shot by an excise officer of the pe«ce on a 
name of Bignoldj who had been committed to Lewes Gaol to ^^''"'"^ v 
lake his trial for murder, and who was in gaol under that charge fore theparty 
when the several advertisements appeared : the information Jln*^' ^ H' 
charged in the first count, ^^ That the defendants, before the misdemean- 
preferring the indictment against Bignold *for ihe supposed ^^^ neither 
crime, and before the trial of the said otTence ; for the purpose i^j. on InTn- 
of preventing the due course of law and justice, and to influ- formation 
ence, inflame, and prejudice the minds of the people against ff^||7fbd 
tbeaaid Bignoldj and to cause him to be continued in prison, and give them 'in 
convicted of the said offence, published the infamous and mali- g^j^^^^^^ 
cioos libel following, &c.^' the libel was then set out, and was they weretru- 
a paragraph in the said newspaper. The paragraph consisted ^7 published. 

VoL.V. K of *ri24] 
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1804. of a statement of the depositions taken before the justice of 

j^ the peace before whom Bignold was charged with the offence, 

yafiif and which induced the justice to commit him to prison, and 

^■*** contained several expressions and representations prejudicial to 

the character of Bignold, 

The counsel for the prosecution proved that the defendants 
were the proprietors and publishers of the newspaper in ques- 
tion ; they proved the publication of it by them, and of the 
newspapers containing the paragraphs in question^ which were 
then read ; and there rested their case. 

Best^ Serjt. of counsel for the defendants, urged in their 
defence. That the publisher of a newspaper had a right to pub- 
lish a &ir account of all public transactions which occurred, 
and which were matters of public notoriety, provided they 
were given fairly and impartially : that the paragraphs in 
question werie an account of a matter of public notoriety, and 
that which they had published was a true report, founded on 
the depositions, as they had been taken before a justice of 
[ 125 ] the peace : that the paragraphs in question being therefore a 
true narrative of public matter they could not be deemed to 
be libellous. 

He was then proceeding in the course of his defence ; and in 
order to prove that part of the case, he called the clerk to the 
justices before whom the depositions had been taken, 

When HsATH, Justice, interposed. He said that sucb^fM^ 
dmce was inadmissible ; that putting the criminality of sWch 
proceeding out of the qu^Mtion, 4he evidence ofiered was t^ 
fmte ; it was the deposition made by the prosecutor only. But 
)m was of opinion, that the mere publication of ex parte evi- 
dence before a trial was of itself highly criminal. 

He rejected it, and both the defendants were found guilty. 

Shepkerdj Serjt. GarroWy and JVm. Jackson^ for the plaintiC 

Batj Serjt. PmiingUmy and Courihopcy for the defend^t« 
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LENT ASSIZES ISW, 

AT KlMOSTON, 

CORAM HOTHAM BARON. 



Rex against Sax/ter and Others. 

THIS was an indictment for 9Qoa9pif|^W940&t the dpfeadr Where there 
- 1 . » -4 is evidence of 

ants, who were joumeypw oat^r9, 3^.^^^! ^^^ 

The indi^taiwl $|iafg)|d»^ ttot tjbis (jloftlM^pts f f^vi^pred sons having 
to extort fropi op# Wdlier Keams^ a journey fl^an baltof, the ^^^^cy,* 
sum of a ((uinea ; and on his refusal, that they endeavoured what is said 
to cause and procure *bim to be discharged from the service ^ ^^^ ^ 
of one WaUsj a master hatmaker, by whom be was employed ther time and 
in his trade and business of a batter : the said guinea being place.resoect- 
a fine for bis having broken certain rules alleged to have o°^the^^n^^ 
been made for the regulation of journeymen batmakers, and spiracy, is 
opon bis refusal to pay it, in order to prevent the said Kearm ^i^t Uie 
firom being employed, that they, in order to compel Walk to others* 
discharge bim, unlawfully absented themselves, and refused *[ 186 ] 
to work for Walls. 

Kearm was called, and proved that he, with several others, 
worked for a Mr. Walls, who was a hat-manufacturer; that on 
the SOth of November, 180S, the journeymen met at the ma- 
nufactory in a garret ; that the witness was sent for, and told 
that be must pay a fine of a guinea ; that the defendants and 
several others were assembled. 

The witness was then asked if be bad beard any of the per- 
sons who were so met together in the garret, say any thing re- 
specting the appointment of delegates ? 

Boy/ey, Seijt. objected, that their declarations were not evi- 
dence against the defendants on the record, whose criminality 
was onlj to be inferred from declarations made by themselves. 

It was answered, that this was an indictment for a conspiracyi 
charging the defendants and several others with an illegal act ; 

K8 ai|4 
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]804r. and that the rale was, that wherever you lay a saiBcient found- 
~~"~ ation by evidence to go to the jury, of several persons having 
or^iiffi ^^^ ^^^ ^^^ purpose of a conspiracy, the declarations of any of 
SALm. the parties made at any *tinie or place relating to the object of 
*[ 18T J the conspiracy, was evidence as against all. That this was first 
ruled in a case of the King v. B&wer ; and had been so ruled by 
BuLLER^ J., and at the State Trials in the case of Thomas 
Hardy. 

Baylejf^ Serjt. contended, that it was confined to cases where 
any acts were done by any of the conspirators, in pursuance of 
such conspiracy, in which case he admitted that such evidence 
certainly was admissible. 

HoTHAM, B. said, be held himself bound by what had been 
•ruled and decided before, to hold this evidence admissible ; and 
the question was accordingly asked. 
The defendants were convicted. 
GarraWj Best^ Seijt., and Nolanj for the prosecution. 
Bayley^ Serjt. and Fielding for the defendants. 
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SITTING-DAY AFTER TERM AT 
WESTMINSTER. 



Shutt against Lewis. 

May 15Ui. 

THIS was an action of debt, brought to recover the pe- A temponry 
nalty of 100/. given by statute 25th of Geo. II. c. 36. By ||f*^''^u*Ji^" 
the second section of which statute it is enacted, That from and hooaefor the 
after the first day of December j 1752, any house, room, garden, P^T^psc of 
or other place kept for public dancing, music, or other public paalc^ar fc»- 
entertainment of the like kind, in the cities of London or fVesi* ^j^s^l or occa- 
mmter^ or within twenty miles thereof, without i^ licence had ^j^i^J*^* 
for that purpose, should be deemed a disorderly house, or place, owner to the 
ftcand every person keeping such house, should forfeit * the sum Kt*te^25^**** 
of 100/. for keeping such house for music and dancing without Geo. ll. 
being duly licensed by the magistrates^ pursuant to the direc- *[ 129 J 
lion of that statute. 

The 
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Savn 
Lbwb. 



1801. The plaintiff's witnesses proved : That in a room in the 

back part of the defendant's house, which was a public one, in 
the month of April preceding, there was musicand dancing, and 
that they had gone in ftnd danced there: That there were se- 
veral others there assembled for that purpose ; and one witness 
swore, that Lewisj the defendant, who was the landlord of the 
house, took sixf^ente frodi hiiti for admission ; but another wit- 
ness proved that the sixpence so taken was paid for the fiddler, 
ms a subscription among those who were assembled for the pur- 
pose of dancing, and not for admission. 

The defendant did not deny that dancing had taken place in 
his house at Ihe time stated ; but his defence was, that the room 
had been tak^n hy a permit of the name of f'elaico, who was a 
Jew ; that he had taken the room for eight days, which was the 
Passover among the Jews ; that it was for die entertainment 
of his friends, who were persons of the Jewish persuasion, and 
that the rMIn iHit duly aiade use of during that period. 

It was also proved, that the room was not appropriated to 
the purpose of public entertainment in music or dancing ; and 
that, in fact, at no other time had any such entertainment of 
dancing or music ever taken place. 

Lord Ellbnbobouoh said, That under the act of parlia- 
ment, a defendant incurred the penalty for keeping a house 
for public dancing, musie, or other ptiblic entertainment, 
r ]jo 1 That the mere use of a room in the house for a temporary 

purpose of dancing or music did not come within the intent or 
meaning of the statute, as the house or room should have been 
kepi for that purpose : That this appeared to be a mere tempo- 
rary appropriation of tb6 it>om to that mdde of entertainment 
for eight days, during which it was hired, and which the persons 
were keeiping tis a festival ; that it was proved that it was Jiot 
used fer any sueh purpose it other times : IbiB, his LordAip 
added, could not be called a keeping of abooae for public danc- 
ing and music ; it was not appropriated ia any loch ptirpose, 
but ttt all other times used as part of the publie-boclse, and was 
not within tlie meanin|; of the act, which wM levelled Ugaiast 
idisorderljr bousesi 

His Lidrdsbtp directed a verdict 4br the defendant, which the 
. jury fobdd. 

Garrow and Matrynit for the plaintiff. 

£rslUh4 add Eipinasse for the defendant. 
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Hesketh agaifiHt Go wing. ^ ,_^ 

» May 17th. 

ASSUMPSIT for the board and lodging, clothes, and The&therof 
other necessaries, found and provided for a female child \^??f^.yl 
of the defendant's. has adopted it 

The plaintiff proved that she had nursed and brought up the ^ his own, 
child, which was a natural child, but that the defendant had ordefof^tes- 
admitted it to be his; behaving frequently visited it at the tardy hasbeen 
plaintiff's ; and that the charges were foir and proper. i^biTfo^*"' 

The defence was, that the child was illegitimate, and though the nursiiig 
the child had been nursed by the plaintiff, it had afterwards ^ ^ff!^!?!! 
been taken home by the defendant into his own house, where it f<ft> its usb. 
was properly provided for; that, against the consent of the de<* 
fendant, the mother of the child had taken it from the defend- 
ant'a house, and had sent it back to the plaintiff, where it was 
admitted ; and had been properly attended to and taken care 
of; and that no order of Jilialion or maintenance had ever been 
made. 

It however came out on the cross-examination of the de- 
fendant's witnesses, that though the child had been so taken 
away from the plaintiff, yet that after the child had been taken 
away by the mother, the defendant knew that the infant had 
been sent back to the plaintiff, and placed undier her care; and 
that he had taken no steps whatever to get her back, but 
suffered her to remain with, and be provided with every thing 
by the plaintiff. 

It was contended, on the part of the plaintiff. That the [ IdS } 
suffering the child to remain with the plaintiff was an acquies- 
cence, on the part of the defendant, to the child's continuance 
with her, and that he was therefore bound to pay for it. 

It was contended for the defendant, that the child being ille- 
gitimate, and filia nuUiuSy and no order of bastardy having been 
made, the defendant could not be charged but on an express 
contract ; that therefore he was liable to pay for the nursing, 
Ac before the child was first taken away ; that after it had 
beeo io taken from the home of the defendant against his con- 
sent, that he could not be charged by a supposed contract, io 
wbicfc kfc had not agreed. 

Lord 
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Heskith 

agmnsi 

GowiMG. 



[133] 



Lord Ellenborough said, that there was nothing in the 
objection of the child being filia nulUuSj and no order of bas- 
tardy made; that the father wascertainlj liable to the payment 
of the demand for the nursing and board of his child, though 
illegitimate, if he adopted it as his own, and acquiesced in its 
being so disposed of in any particular way ; but that having so 
taken the child with its mother's acquiescence, he had a rijght 
to keep it in his own care, and provide necessaries for it such 
as he thought fit ; and if the mother took the child away with- 
out his consent, and put it to a person to nurse, that person 
could not charge the father : he could be charged only on his 
contract. It was, however, in evidence, that the child was pot 
to nurse to the plaintiff, with whom the defendant knew she 
had been before, and where he had visited ; it was also very 
plain, that when last taken away, the defendant knew where 
the child was, and that he took no steps to take it back ; his 
acquiescence in the child's continuance there was an acquies- 
cence in his former liability. But he left it to the jury, as to 
the defendant's acquiescence in her being so taken care of. 

Verdict for the plaintiff. 

Erskine and Wiglet/ for the plaintiff. 

Garrow for the defendant. 



May 80th. 



Stiles against Rawlins and Another. 



Ifthedeclm- 
raUon io an 
action for a 
false return 
onaJI./a. in 
setting out 
the writ, 
states the in- 
dorsement to 



THIS was an action against the defendants as sheriff of 
Middlesex^ for a false return. 
Plea of Not Guilty. 

The declaration stated. That a writ of JE. fa. had issued, 
which was indorsed to levy 600/. together with the sheriff^' 
poundage, officers* fees, and other legal charges and incidental 
re^vTtiSTsnm, cajHTises attending the Icoy. 
together with The office copy of the writ was produced, and given in evi- 
^^^M, ^™^ • ^"^ *^ ^"^ indorsed « to levy 600/. together with the 
ofllcarfees, Bherifis* poundage, officers* fees, et cetera*** 
*^ij^am ^^ ^^ objected that this was a variance, the words in the de- 
iaddmSil darationi ^< Other legal charges and expenses attending the 

mat* 

y the same, and the writ when produced is to levy the 8am» together with the she- 
NHUidace. oficers* feeti &c. it is a variance. 



lent 
viSfa 
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levy," not being found in the indorsement on the writ, in which 1804. 
were the words ei cetera only. T' 

*It was answered, that the words et cetera comprehended agaimst 
what were the legal and incidental charges, and that the plaintiff Ra wuvs. 
might therefore set out at length, what was the legal import of *[ 134 J 
the words in the shape in which they stood in the indorsement. 

Lord Ellbnborough said, That he was of opinion, that 
the production of the writ did not support the declaration, and 
nonnUied the plaintiff on the ground of the variance, with 
leave to move to set it aside. 

Erskine and Wood for the plaintiff. 

Oarrow and Gibbs for the defendant. 



Peto against Hague. 

DEBT on statute to recover the penalty for selling coals. What is 
short of measure, the coals having been sold as Pool ^y an a^t 

' " respecting a 

measure. contract or 

The plaintiff called the coal-meter to prove the transaction, p^^ matter 
and the fraud practised in the sale of the coals. The defendant ^f y^i^ em- 
was a coal-merchant : but his business was conducted by one plo;rment, 
Peefyj who was his nephew. The witness, in giving his evi- ^^or^*^' 
dence, was proceeding to state a conversation between him and matter is the 
Peefy ; which was, that while the coals were at the wharf, he |o""m1^®"» ®f 
asked Peefyy whether the *coals then lying in the Punt were to good evi- * 
be sold by wharf or Pool measure ? ^^ ^ 

Oarrow of counsel for the defendant, objected, that what principal; 
was said by Peely was not admissible evidence to affect the «^er,wliatb 
defendant. That Peely should himself be called ; for, taking ^' anothaT 
him to be even the agent of the defendant, his declaration occasion, 
could not be evidence, although his acts mjght be so. *[ 135 ] 

Lord Ellekborough ruled that it was evidence ; he said, 
that Peely appeared to be the manager and conductor of the 
defendant's business : . what he might have said respecting a 
former sale made by the defendant, or on another occasion, 
would not be evidence to affect his master ; but what he said 
respecting a sale of coals, then about to take place, and re* 
•pecting the disposition of the coals then lying at the wharf, 
whicli wtere the object of sale, was in* the course of witness's 

employment 
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roaster* He accordingly admitted it. 

V^Mibt Ibf the t>litiiltiflr for one p6hB\ ij. 
^^ EHkine dhd M»iyai ibf the {ikivitiff. 

CA)rH^t0 ftr the dtfftndtttet. 



Pro 



[136] 
If tf^' 25th. Plunket^ against Cddblhrr. 

In cue for a FTIHIS was an actiota dti'thetttse, for a libel reflecfilig on 

r'hlf^^ ^^^ public conduct and character of the plain tiflTi who waa 

weeklypaper, Solicitor General of Ireland. The libel was contained in a 

after proof, publication by the defendant, in a paper, called CohbeWs Poll* 

the paper a ^'^^ Register, published weekly by the defendant, 

the de^- Plea of Not Guilty. 

^khtl^^ ^^ "^^ P^^^® ^^^ publication of the libel, the plaintiff's counsel 
libel wtfUfdn- efedled a Witneto, who proted, thfat he had purchased the Mtpfcr, 
SSof^^ (Silted Cbhhttfs Politit^l lU^istfer, arid which containeS fhe 
sittiteffm^ libel in question, at the office kept by the defendant for the Mle 
^?M^^^ ^f tb6 p'ttp^r, in PM MM, soon after the publitotion of it, that 
ant^fe shop \i being the place where those jmpei^ #ei^ sold. Irving proiied 
^ui^ik ^ ^^^ '^^^' ^^ ^^^ further abk^d. Whether he hhd iince that time 
evS^\ putehasdd ^ty Other paper of the sarfie title, at the iatoe 6fficd ? 
Mrew Hukt the He aiftsweired, th^i he hbd ptilrcha^ed 6ne of the tame title and 

ISSt toiSr ^«^^5p*>^n> t^^ day* ^fo*"©* at the same offide. 

Rflh^; £d ^Is evidence was objected to by <he defondant'ii edytitel. 

MIa^^ \h, ^^^^ ^^^^ heing a question df dumtt^es, tlie purchase 6f Another 

llaSu^'t^ fmt^f ) at atldthdr time, toiild toot be iheceiVisd ib eVid&IMsd in this 

"^^^^ Iford ELLBUBoROtoH taid. He Wtni)d Idmit it to sh^ir, 

that the papers which j)iir()k>rted t6 be wH^kly pdblicationi 6f 
[ 137 ] public tratnsabtidns, we^ Sbld d4»libeitit«ly, and Vended in the 
f«gilter cotirse of ptiUic tircolsltfoti. TUA the pap^r ton- 
taihing the libel Was mt jpiiblishdd by mistake, biit Veilded 
pnblitly, deliberately, alid id reg^ar trhnsmiliioii for public 
prtttsul ; but that he should VMkX the jii>y not to tttkd it irito 
ecmsideriitioti in damiaq^. 

The qieaker, t*fa6 lib^l hairing; r^fleded oil the pteitatiff ^ puUib bKUMt^r 

or a member i^nd cotiduct in t'urfiim^lit, it! titUMy before the UAibn; 

tt'liy be Mr, JR)5/tf, ^hb had bfceti Speaks df fM« HboM bf (!h>ihltton8 

called upon at 
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•t the lime of the Union, was called as a witness. He was 1797 

asked, Whether, during that period, and while be was Speaker — - 

of the Irish House of Commons, he had heard the plaintiff de- ^''^7" 

liver his sentiments ill patljAiH^Dt on mailers of a public nature ? c^wMnr. 

Mr. Foster objected to answer any question of that description ; to give evi- 

tbe object of it being to disclose what had passed in parliament, ^ce of the 

Lord Ellen BOROUGH said. That Mr. Foster was warranted member of 

in refusing to disclose what had taken place in a debate in the parliament 

House of Commons. He ttiiglft disclose what passed there, ^^^^^ ^ 

and if he thought fit to do so, he should take it as evidence ; spokeo on a 

but as to tbd (act of Mr. Plankeii having spoken in parliament, ^^"'^^^ 

or taken any part in the debate, he was bound to answer ; that he cannoi be 

was a fhcl, containing no improper disclosure of any matter ^^Jl^i^JP 

thea under discussion in parliameiit ; but he was not bound to delivsrsdJa 

relate any thing there spoken by Mr* PlunkeUy which had !^^f^2!?^ 
been delivered by him, as a member of parliament. 

*In the course of his address to the Jury, Adam^ of counsel a speeiilaiiYe 

for the defendant, observing, on part of the libellous matter, f^?^"^^ 
slated by the defendant of the plaintiff in the libellous publi- 



calioD ; urged it in his defence, that if the matter imputed to 5:^7^^^ 
the defendant as libellous, bad been published before on other nrnd^naHtt 
oocasions, and in other works, that that would operate in miti- of ihe coun- 
gation of damages* He then produced a book, from which he buuT^c^- 
began to read a paragraph of a similar tendency with the libel inu^tisthere- 
ia question ; when he was interrupted by Garrow^ of counsel |^f^^|^?/^ 
fer the pltfintiff, who olgecled to his reading it, unless he meant cannoi be 
to give it in evidence. J^ m\tm 

Lord Ellbicborough said, That if what Mr. Adam was calls witnesses 
aiwut to read, was a speculative opinion in a book, bearing lo prove it 
upon the question under discussion, he had a right to read it *L 138 J 
ai part of his address to the jury : but if he read Ihe extract as 
statiag a thing having real existence; and to prove that such a 
fact llad taken place, produced the publication, it could not be 
read for any purpose, unless it was afterwards given in evi- 
deaee* 

Verdict for the plaintiff. 

Erskulej GarroWy and Nolan^ for the plaintiff. 

Adam end RUhardson for the defendant. 



IN 
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1804. IN THE COMMON PLEAS. 



AT GUILDHALL. 



Hammond et al. Assignees of Gadsden^ a Bankrupt^ 

against Hincks. 

^vidence of a fXlHIS was an action of trover, brought by the plaintifis, as 
left Sb hoosf ^ assignees of Gadsden a bankrupt, to recover the value of 
to avoid his a quantity of bacon chimed to have been the property of the 
^c^!^ bankrupt, who dealt in that commodity before his bankruptcy, 
of banknipt- The defendant was what is termed a drier of bacon. The 
cra^?^^^ bacon had been sold to the bankrupt Gadsden a short time ba- 
led in his ab- f^*^ i^i^ bankruptcy, by the bouse of Ptitnf /and Co. and had been 
^^"^^^ sent by them by the bankrupt's orders to the defendant, to be 

dried. Pinnel and Co. having indemnified the defendant, this 
action was brought to recover the value, they having stopped it 
in transitu^ and countermanded the delivery. 

To prove the act of bankruptcy, the plaintiff called the son 
of the bankrupt, who had lived with and conducted his father's 
business. He stated, that on the 15th day of March bis father 
had led his house. He was asked, what were his father's rea- 
sons for his doing so ? He said it was to avoid his creditors, and 
that his father had told him so before he left his house. 
He was asked on his cross-examination, whether during the 
[ 140 1 time that bis father was so absent from his house any cre- 
ditors had called for money ? He said he could not say whether 
there were any persons of that description had called or not. 

Besty Serj. objected, that the act of bankruptcy was not proved. 
That in order to make his leaving his house an act of bank- 
ruptcy, it was necessary to prove, that some person had called 
who was a creditor and who was thereby delayed. He insisted 
that this was necessary, and that such evidence was uniformly 
required. 

It was answered by the plaintiff's counsel, that the clauses in 
the statute as to the act of bankruptcy, were distinct, and that 

beginning 



EASTER TERM, 44 GEO. III. 140 

beginning ta keep house and departing from his dwelling-house 1804. 
were different and distinct acts of bankruptcy. That under 
the former clause, the denial to a creditor who called for money o^mmI 
was necessary, because the beginning to keep house, must be Hihcks. 
to delay his creditors, but that it was not necessary in the lat- 
ter case, where a mere departing from his house was sufficient 
to satisfy the statute. 

Mansfield, C. J. It has been proved that the bankrupt 
left his house to avoid his creditors ; no evidence has been of* 
fered that any creditor has been actually delayed. It is ob- 
jected that unless evidence is offered of an actual delay it is no 
act of bankruptcy, for that that circumstance is necessary to 
constitute an act of bankruptcy, and it is said that Lord Kek- 
Toif decided in favour of the objection. I remember a case 
before me at Chester in which a similar objection was taken, 
and the authority of that case before Liord Kentoit cited. It [ 141 ] 
struck me as a new doctrine. I thought, that if a man lefl his 
house in order to avoid his creditors, so that they might be 
thereby delayed, it was a sufficient act of bankruptcy, and I 
am of that opinion still. I think that case was afterwards 
moved, but the Court refused a new trial. I am of opinion 
that the plaintiffs have established a sufficient act of bankruptcy. 

Plaintiff obtained a verdict. 

Shephcrdj Batflejfj Serjts.,and Espinasse, for the plaintiff. 

Best and Praedy Seijts., fbr the defendant. * 

The case was afterwards moved and a rule granted, but it 
was afterwards discharged. 

Vide Hammond v. Anderson. Bosanquet and PuUen's New 
Reports,e9. 

Vide Cook*s Bankrupt Laws^ in which they are distinguished 
as distinct acts of bankruptcy. 
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SITTING-DAY AFTER TERM. 



"^w^ 



Wii.DE against Griffin. 

Ju»e 9l9l, 

A te 'fen ^I^H^S was an action of assumpsit brought by tbe plaiptHT 
totheolicen J- as the pajee of a promissory note for tbe sum of \3l. 
of » parish, to j^^^^ by the defendant. 

them against 1*he plaintiff had been one of the overseers of the poor 

the expenses of the parish of St. Jameses Oerkenwell, and the action 

child it to be ^^* brought by him in that character, to recover the amount 

takenasanin- of this note which had been given under the following cir- 

Sft?2tf cumrtances. 

parish have In Februarjf 1804, the defendant had been charged as the 

beenputto putative father of a bastard child which waR chargeable to 
expense, ^ .. -, ^ i 111 ?.* 
though not so that parish. He was afterwards apprehended, and had en- 
expressed in lered into a treaty with the parish officers, one of whom was 
maker may the plaintiff, and they agreed to take S7/. to indemnify the 
set up thede- parish. He paid 14/. down, and then gave the note in question 

fence that ^ ,% • j 

they were not for the remainder. 

damnified. The 
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The child lived about a month, and the parish paid the ex- 18O4. 

penges of the mother lying^-in, and the other expenses while 

the child lived, and for its fiineral. The defence was, that the ^"i?" 
note haying been giren to indemnify the parish, could not be Gaimif. 
carried further than as an iqd?«ii|ity ; and that if the parish 
were indemnified, it was all that they had a right to expect. 

The defendant then gave in evidence, that the only expenses 
incurred, were thqe^ of the )y ing-in of the mother ; the main- 
tenance of the child while it lived, and the expenses of bury- 
ing it. That these expenses did not amount to more than 10/. 
and the parish bad already received 14/., which more than 
covered them. So that there was no pretence for demanding 
the note as an indemnity to the parish. 

The plaintiff relied on the note as bejn^ an absolfite one, a 
voluntary engagement to the parish, to the full extent of the 
notoy and that a^ in case the child had lived, Ih^ might h^ve 
been subjected to the maintenance of it for a great \fngiifL pC 
time, so that the expenses of keeping the chjild vo^d have ex- 
ceeded the amouQt of the nate, it wa^s ^her^fpr^ ^ fyn cpntcact 
of which the parish had a right to avail theaiji^lv^s, i|qcI wtu<;b 
ought tpgiv9 tb^ plaintiff a right tp reco%^rfor thw benefit* 

Lon) Eli^hboeouoh, after expressiiig his di^t^^probatiQQ 
of the practiiie of taking notes or such securities frpm perfipi^s 
chpM^jge^ as the piitative bthers of ha9t^rfl children, as teqding 
to JBnakfi parish pflScers negligent of the live^ of such chitdn^m -' 
10 h^ 8||Qiip4qg MP, told the Jury, tbej weep to take intp their C 1^ j 
coDMderatiop, bovv far the parish werp damnified ; t^hat thp 
QofB waf[ (obe taken only asap indemnity tp the parish^ not 98 p 
Mt|e paya^dp p^t pU events. To hold it so, would be to give tbp 
parish, officers an interest in the death of that child it wps 
thpir poUipduty to preserve, which could not be tolerptpd ; 14^. 
had been paid, and if they thought that the 14/. paid covered the 
wholp of the eypensp^ which the parish had been put to, there 
was qo consideration for the note, and the jury should find for 
the defendant : but they were to take into their consideration, 
all the expenses incurred, and give the parish the full allow- 
aooe tor them. 

Verdict ibr the defendant. 

Gurram and Espinasse for the plaintiff. 

Oibbs for the defendant. 

Vide Coke v. Gower, 6 East Rep. 1 10. 
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1804. AT GUILDHALL. 



SITTING-DAY AFTER TERM. 



Burt, Administrator, against Palmer. 

Where an A SSUMPSIT for work and labour by the intestate in his 

acenthMbeeD J\^ lifetime. 

eroployed to 

paymoneyfor F'mij Plesk of non-assumpsiL 

^^ Uift^**^. Secondly, non-assumpsit infra sex annos : RepUeation to tlie 
men are refer- Beooiid plea, that defendant did undertake within six years, 
red to him for The action was brought to recover the amount of a carpen- 
Se^aAMte to ^^^^^ ''^'^ ^^^ work done at the house of the defendant Mrs. 
iMuiacknow- Palmer^ in the year 1792. 

OTom^o^ To prove the plaintiff's case, he called a witness whose father 
pav byhim, bud been a surveyor employed by the defendant to measure 
veanlta^ the work. He proved that a Mr. Jlleny an attorney, had acted 
case oat of in the concerns of the defendant, in giving directions respect- 
^ff'^^^^ ing the work and in paying the bills ; and that at one time when 

the defendant was applied to for money, she said to the intestate, 
in Allen^s presence, ^^ you must apply to Jack Allen^ and he 
will pay you f* to which ^/^ made no reply, but seemed to 
assent. 

The work having been done in the year 179S, to take the 
case out of the statute of limitations, the plaintiff relied upon 
r 146 ] an admission of the debt, made by Allen about the year 1803, 
when applied to on the subject. 

It was objected by Erskine^ of counsel for the defendant, that 
this was not evidence to support a new promise within the six 
years ; that for that purpose there should either be the admis* 
sion of the party herself, or that Allen the agent upon whose 
promise the plaintiff relied, should be called: for though the 
acts of an agent, where his agency is once established, are ad* 

1 missible 
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misBible evidence ; that what an agent had eaid was not e?i- 1804. 



AT WESTMINSTER HALL. 



SITTINGS AFTER TERM. 



Burt 



dence, as he might himself be called. 

It was on the other hand contended, that Allen's admission againsi 
was evidence, that though the rule of evidence might be in Palmer. 
general as stated by the defendant's coutisel, here the promise 
was made respecting the payment of money which Mr. Allen 
had taken upon himself; for that he had in fact adopted the 
debt by the defendant's direction, and that she should therefore 
be bound by his admission. 

Lord Ellen BOROUGH said, that he was of opinion, that in 
this case it was evidence, the agency of Allen having been 
clearly made out and established. That it had been solemnly 
decided by the twelve J udges, at Hastings's trial, that where a 
person is referred to, to settle and adjust any account or busi- 
Dess, what he says, if it is connected with the business which is 
referred to him, is evidence. That that was the case here, and 
that Allen's admission of the debt was binding on the defendant. 

The plaintiff had a verdict. [ 1^7 ] 

Garrow and Espinasse for the plaintiff. 

Erskine and Marryai for the defendant. 



Clarr against Wisdom. June 23. 

THIS was an action on the case for slanderous words. Abailderwho 

The declaration stated, that the plaintiff carried on the which he * 

trade and business of a Builder^ by which trade he gained ^orksinto 

divers great gains and profits, &c. and then laid the slander to which he 

be^ that the defendant said of the plaintiff, ^^ He is finished, he builds, and 
U a bankrupt." ^S^iZi 

Plea, Not Guilty. an object of 

Lord Ellen BOROUGH, upon the case being opened by the JJJ^^*"^"P* 
pIaiotiff*8 counsel, referred to the record, and expressed some 
doubt as to the action being maintainable. He said, that the 
description of the plaintiff's business laid ih the declaration, 
Vol. V. L that 
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1804. that of a ^ Builder,*' did not seen to be auch as corresponded 

-"^~* . with the description of a trade, which it wae necesAary for the 

^^1^ plaintiff to follow, to ea title him to ^pport an action for words 

Wifoow. nespecting; it, as the term was equivocal, and of itself did Bot' 

[ 148 j convey the idea of buying or selling. He, however, permitted 

the plaintiff to go into evidence of the nature of his business, as 

a builder, and to shew that it came under the description of a 

trade. 

The plaintiff^s counsel stated him to be a carpenter, ptir-. 
chasing limber from the timber merchant, and working it pp 
for sale. 

It was contended for the defendant, that the act of biiyiAg. 
timber which was not manufactured, and but merely worked 
into the houses which the person bad built^ was not a descrip« 
tion of trading within the bankrupt laws. That a selling of an 
interest in real property would not make a man a bankmpt^ 
which this was, the houses being the object of sale. That the 
action was only maintainable by a trader of the description of 
those who sold the articles bought, either ia the raw or a ina- 
nufactured state. 

The witness called for the plaintiff said, that the plaintiff 
was a carpenter, that he bought timber, but which he worked 
up into the houses which he built, and then disposed of the 
houses when he could. That he did not sell any of the timber 
in a manufactured state to any person, or otherwise than as 
worked up in the houses. 

Upon this evidence Liord Ellenborough said the plaintiff 
must be called. To make the wordl actionable, they must be 
spoken of a person who was an object of the bankrupt laws. 
The evidence in this case was not a buying and selling of such 
articles as made the plaintiff a trader, or brought him within 
r i/j/Q 1 the scope of the bankrupt laws : it was selling an interest 
connected with the land, not a sale of mere personal chatteb* 
He bought the timber only as an accessary, or necessary to Che 
sale of the houses which he erected. 

The plaintiff was nonsuited. 

ErskSne and Espinasse for the plaintiff. 

Garrow for the defendant. 
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1804. 

Right ex dem. Fisher^ Hyrons, and Nash, 

against Cutuell. 

f I iHIS was an ejectment bronght to recover the possession Where there 
1. of certain premises, in the parish of St. PauPs, Shadwell. ^S^lf^n 
The ejectment was brought by the lessors of the plaintiff, as estate, notice 
the trustees under the will of one George Adams^ deceased. coSinuc'^tor 

Adamsj in his lifetime, on the SOth of October^ 1789, had de- possession 
mised the premises in question to the defendant's husband, (who ^^^^^ by two, 

is bad even 

was since dead, and to whom she administered), for 31 years though given 
fipom Michaelmas^ 1789, with a proviso, that the lease might be '^ the names 
determined by the lessor or lessee, at the end of the first seven ^^^ ^y^^ ^i^lrd 
or fourteen years, giving six months' previous notice in writing, trustee after- 

Adams died, and left his estate in trust to the three trustees, jtTand joinshi 
the lessors of the plaintiff. the demise in 

In March, 1803, a notice in writing was given, signed by ^J^'^^nt 
Fisher and Nash, stating it to be on behalf of themselves and L ^^^ J 
Hyrons, reciting the lease, and giving thereby the defendant no- 
tice to quit at Mich, 1803, upon which the ejectment was brought. 

The notice stated the will of Adams, appointing the lessors 
of plaintiff his executors, and that probate had been duly 
granted to Fisher^ Hyrons, and Nash, and that they were then 
executors of the said last will, and in which character the notice 
was given. The lessors of the plaintiff then, in order to account 
for the notice being given by two only, on behalf of themselves 
and the third, proved that at the time when the notice to quit was 
given, Hyrons^ one of the trustees, was out of the kingdom. 

The plaintiff's case being closed, Gibbs for the defendant 
objected, that the plaintiff should be nonsuited on two grounds : 
6r8t, that by the will of the testator it appeared that he had 
been seised in fee, so that his executors as such had nothing to 
do with this estate ; whereas the persons giving this notice 
had described themselves as executors, and given the notice in 
that character, which should be as trustees. 

Lord Ellbnborougii said, he was disposed to think, that 
as the persons who gave the notice, and who were the lessors 
of the plaintifi^ were also trustees, and had the estate in tbem^ 
though they might have misdescribed their character in the no- 
tice, that it yet would be sufficient, but that he thought there was 
another objection in the case to the plaintiff's right to recover. 

L 2 Gibbs 
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1804. 

FlSHB> 

agalnit 

CUTBKLL. 

•[ 151 ] 



Gihbs then said, there was a clear objection in the notice, 
which was by two of Ihe three trustees only, which should have 
been by them all. 

*The plaintiflf^s counsel contended, that as H^ronsjthe third 
trustee, was a lessor of the plaintiff on the record, though he 
had not actually signed the notice to determine the tenancy, he 
had adopted the act done in his absence by the other trustees 
by becoming so, and made it good ; but that, at all events, 
there was a count in the declaration on the demise of the other 
two trustees on which the plaintiff might recover. 

It was answered by the defendant's counsel, that the trustees 
were joint tenants, and the estate was in them all, as they all 
together represented the testator : that the lease could not be 
put an end by two, it must be by the joint act of all, in whom 
the estate was ; and that they should all join in a demise in 
ejectment, and could not sever in their demises. 

Lord Ellenborough said, the objection must prevail; aa 
the three trustees were joint tenants, and had the whole es-* 
tate in them, of course, as they had not joined in the notice 
to quit, the notice was insufficient ; that it was not cured by the 
demise of the two, for they had not the whole estate in them, 
and the plaintiffs were therefore not entitled to recover. 

Erskine and Marrj/at for the plaintiff. 

Gibbs and Espinasse for the defendant. 

This case was afterwards moved, but the Court confirmed 
the opinion of the Lord Chief Justice. Vide 5 East. 491. S. C. 
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Regimentals 
furnished to 
an infant who 
^iras a member 
<»f a volun- 
teer corps, 
arenecessa* 
ries. 



CoATES against Wilson. 

ASSUMPSIT for goods sold and delivered. 
Plea of the general issue. 
The plaintiff was a tailor, and the action was brought to re- 
cover the value of a suit of regimentals for a volunteer corps, 
furnished to the defendant, of which he was a member. The 
defence was infancy. 

Lord Ellenborough said, that in those perilous times, 
when young men had enrolled themselves in different corpG^for 
the defence of the country, he should bold that clothes so fur; 

nished were necessaries. 

Verdict 
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Verdict for the plaintiff. 180*- 

Garrow and Wigley for the plaintiff. CoItbs 

Erskine for the defendant. a^otnti 

WiLioir. 



Doe ex dem. Buross and Others^ against Lucas \ 153 ] 

and Others. 

• 

THIS was an action of ejectment, to recover the possession ^j^^ ^^^^ 
of certain premises in the parish oiSL George in the East, leaving of a 
The plainti& claimed as tenants in common, as the represent- ^j^^Jf^^nt^ 
atives of the deceased. house, with- 

The lands had been demised to a Mr. Anthoni/ Lucas. ®JjJ/f ^^^ 
There were several defendants on the record ; some of whom being deli- 
were the representatives of that Anthony Lucas. He had left veredtoascr- 
• . ., 1 • A . vant, andex- 

D18 Widow his executrix. plained, or 

The plaintiff proved the payment of rent by Lucas, and the thatitcamc^ 
notice to quit was given by leaving it at the house, which had ]^„^g^ \^ not 
been the residence oi Anthony Lucas in his life-time, but there sufficient to 
was DO evidence of its ever having come to the widow^s hands. e?^|!^e *^ 

This evidence was objected to : It was contended, that this 
was not a legal notice to quit. That service at the house 
where the tenant I'ved was in no case sufficient. There should 
be a delivery to the tenant, his wife, or to a servant; and, in 
the latter case, evidence at least that it came into the tenant's 
hands; analogous to the regular service of a declaration in 
ejectment. 

It was answered. That mere service at the house was suffi- 
cient, and that it was so decided in a ca^e of Jones ex dem. [ 154 ] 
Grifflihs V. Marshy 4th Term Reports, 464, that such service 
of the notice was sufficient. 

LfOrd Ellen BOROUGH, having referred to the case cited, 
mid, That that case was different from this; in that case, the 
notice was delivered at the tenant's dwelling-house, and ex- 
plained to the servant. The objection was then taken, that the 
servant was not called, who might have accounted for the 
notice, and stated whether it had been delivered or not ; and 
that not being called, it was strong presumptive evidence, that 
her master had received the notice, and should be left to the 

Jury: 



If 
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1804. Jury: but here there was no such eTidence oS&ted. The 

tenant might be turned out of posaession by a trick. 

iv^ui ^^^ plaintiff was nonsuited. 

Lucas. Gibbs and JLawes for the plaintiff. 

GarroWy Clayton^ Serjt. Espinasscy and Carr^ for the de- 
fendant. 



Juiy h. Rex against Lafone^ Hopburn, Davis^ Biluter^ 

and Another. 

On a joint in- ^ ■ WIS was an indictment against the defendants for ob- 

dictment JL structing one Jonathan Rogers and others, who were 

veraifora searchers of leather, appointed under an Act of Parliament for 

misdemea- the city of London^ in the execution of their duty. Dirm9^ 

feiidaiit%ho ^^^ ^^^ other defendants, suffered judgment by defeult^ Lafbne 

had suffered pleaded not guilty. 

judgment to ♦The prosecutor proved the obstruction by the defendants, 

cannot be (who had suffered judgment by default) and which had been 

called as a jqh^ ^itb considerable violence. It appeared that JLafonehsA 

TFitncss for 

the others. principally instigated the other defendants to resist the ofieerc : 

*[ ^^^ ] *°^ ^^ ^^^ further stated and said, that it was the incitement o^ 
La/one which operated much to induce them to proceed to tbot 
degree of violence. 

Erskincy of counsel for Lafone the defendant, who had 
pleaded, stated to Lord Ellenborough, that he proposed to 
call the defendants who had suffered judgment to go by default, 
to give evidence upon the part of the defendant Lafbne. 

Upon Lord Ellenborough expressing some doubt as to 
the legality of admitting him, Erskine contended that there 
could be no legal objection to a witness, sufficient to deprive a 
party of the benefit of his testimony, but crime, or positive in- 
terest in the evidence he was to give : that here was no interest 
in the defendants, against whom there was judgment by default; 
so much otherwise, that the evidence which he proposed to call 
on them to give, would have a contrary effect, and go against 
their own interest ; for as it was said that Lafone bad been the 
instigator and promoter of the violence, their evidence, by di- 
minishing his fault, increased their own : that as the extent of 
the violence and opposition to the officer had been proved, the 

offence 
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offence of each defettdadt oft the record wm a distinct offence, 1804. 
and their punishment no ways connected. 'Z 

Lord ELLBiYBOftorGH. Ill the case of a joint indictment, agamu 
against several for a ioint oflence. I have never known this Lafons. 
evidence ofiered, and I think it cannot be admitted. To al- L ^^^ J 
low this evidence, would go to every criminal case, for if two 
were indicted, one, by suffering judgment by default, might 
protect the other. There is a community of guilt : they are 
all engaged id an unlawibl proceeding : the offence is the of- 
fence of all, not the act of the individual only. 

The defendant Lajbne was found guilty. 

Gibhsj the Common Seijt, Knowtys^ and Dampier^ for the 
prosecution. 

£rskine for the d^ffendant. 



Langdon against Ht}LLs. j^ ^ 

ASSUMPSIT on a bill of exchange, drawn by the defend- Where notice 
ant in his own favour, on one Pugh^ for 50/. two months oou^o/abNi 
afterdate accepted by Pugh, and indorsed by (he defendant to has been giy- 

tbe plaintiff. en by letter. 

^ a copy of the 

The plaintiff having provied the acceptance, and the hand- letter cannot 
writing of the defendant to the indorsement i tfacfn proved, that he dven in 
the bill when due was presented for payment at PugKt house, proof of* no- 
and that it was not then paid. tice ofthebili 

To prove the notice to the defendant, as the drawer, of the dUhonouS 
non-payment by the acceptor ; the plaintiff proved by the no- unless notice 
tary's clerk, who* presented the bill, that he had left word at the en to^!ilale 
defendant's house that the b»U bad not been paid ; the plaintiff it. 
also proved that his attorney, by his directions, had written a * [ 157 J 
letter to the defendant^ informing him of the non-payment of 
the bill by Pugh, It becoming necessary to prove this notice 
so n^vea by the plaintiff's attorney, by letter to the defendant, 
the attorney was called. No notice had been given to produce 
this letter, but he having stated, that he had written such a let- 
ter, WAS proeeedidg to state the notice of the non-payment, as 
mentioned in the letter, of which letter be had a copy ; when 

it 
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1804. it was objected that evidence of the contents of the letter 

could not be given, as no notice had been given to produce it. 

aeaimi '^ ^^^ answered, that the letter was itself a notice, and that 

Hulls. it had been decided, that notice to produce a notice was not 
necessary, and the case of Jori/ v. Orchardy 2 Bos. and PuU. 
39. was cited as in point. 

It was contended by the defendant, that notice of the non- 
payment of the bill had not been given in due time ; and that 
the letter had not been written until several days after the 
time for regular notice had expired ; and it therefore became 
important to ascertain the exact time when it was written. 

Lord Ellenborougu said, that notice of the dishonour of 
a bill of exchange by letter was certainly good evidence, and 
had been so decided ; but that there were other circumstances, 
besides the mere fact of notice, which were necessary to give ef« 
feet to it, so as to entitle the plaintiff to recover. These were 
C 158 J the date, and the time when it was sent, which were material, 
for notice of the dishonour was not sufficient, unless given in 
the time required in the case of bills of exchange. To as- 
certain the date, the post-mark might be material: he was 
therefore of opinion, that the plaintiff could not give evidence 
of the contents of the letter, not having given notice to pro* 
duce it, and that upon that evidence the plaintiff could not re- 
cover. 

The plaintiff then proved a subsequent admission by the de- 
fendant, that he had had notice, and had a verdict. 

Garrow and Espinasse for the plaintiff. 

Erskine for the defendant. 



June 0. 



HaviLL, Assignee of ■ a Bankrupt, 

against Lethwaite. 



Ifabankropt, A SSUMPSIT for money had and received. 

SIT l£^"lL*u^ t- -^^ Ple9i of non-assumpsit. 

cy, has given The action was brought to recover a large sum of money, 

a power of at- which the defendant had received under a power of attorney, 

torneytoano- 

ther, to receive sums of money due to him, in consideration of engagements entered into 
by such person on account of the bankrupt, money received under such power, after the 
bankruptcy, may be recovered by the assignees. 

3 executed 
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executed by the bankrupt, prior, to his bankruptcy, but which 1804. 

money had been actually received since the bankruptcy. ' 

The defence was, that the defendant having before *the bank- ^^|||||| 
ruptcy, and while the bankrupt appeared to be solvent, entered Lbtbwaitb. 
into several engagements by indorsing and accepting biUsr'of ex- *[ 159 1 
change, on account of the bankrupt, and for his use and accom- 
modation ; the bankrupt, before his bankruptcy, a^id as it ap- 
peared in evidence, in &ct, before the date of the act of bank- 
ruptcy proved at the trial, had executed the power of attorney 
in question, impowering the defendant to receive money due to 
him (the bankrupt), and to apply it, in order to secure himself^ 
by holding such money as he should receive under this power 
of attorney, to answer to the extent of his engagements. 

It was tiien proved, that under such authority, he had re- 
ceived money belonging to the bankrupt, after the act of bank- 
ruptcy committed. 

This money, the assignees contended, they were clearly in- 
titled to recover, as being money had and received since the 
bankruptcy. 

GarroWy for the defendant, stated that his client meant to 
rely, that the transaction having taken place when the bank- 
rupt was solvent, and done without any fraud, he had a right 
to appropriate particular sums to secure rek] advances made to 
him, and to give a claim or lien on those particular sums, by 
authorizing the person who had made these advances, by power 
of attorney, to recover them. He therefore contended, that 
thepower of attorney being given 'to the defendant, on account of 
money to be advanced on these bills of exchange, on which he 
had put his name, and thereby subjected himself to the pay- 
ment of them : he thereby acquired a lien or right to hold the r jgQ i 
money he had so received, as having been appropriated by the 
bankrupt, while he had a power so to apply it. 

Lord Ellknbobough ruled it to be no defence, anddirected 
a verdict for the plaintiff. 

Er shine and for the plaintiff. 

Carrow for the defendant. 
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Al^faiTB agaimt Jomta, Esq. Marshal of the 

King'M Bench. 

^" ^rt th^ 'np'H'^ ^^^ ^ ^^^ ^'^ ^^ <^^*^ a^nat tbe defendant for sfi 

marshal for J^ etcajw. 



ao escape, in piea of Mt cailtT, and a ji»li8eation, which id hereaftdr 

which plain- ^^. , o ^7 j 7 

tiff declares «•*•*- 

that the per- TIm declamtion^ stated in the mual fcrm, thnf one MendM 

^^J^^yn& ^^^ Oppenheimf being indebted io thi? plahtttflF, fbr gdcnfe dbM 

indebted to and ddiipered ; be bad arrasted Mendalt, and that he beingf in 

£id£^ifd^ th» enatod; ei tbe defendaat^ itbo was Marahal of the Kitf^tf 

livered, and Bench prison : the defendant had suffered trfflv to i^scape^ by* 

that he sued ^i^ ibe^pMvtiff Wat p^eretted, fte, 

:^?n^hh^h Tbe pki^proved,^ bo w^s a wi>reboua«»an, Mcf tmd 

*^® P*rty ^^ sold the goods in question to Mendall and Oppenhdm, io tbe 

that account; vai%9Mto( 980L aad that be bad attested ilffitdM7y whcMTaa 

the averment cMyptdlted to tbe cMtody of tbe ftfaMhal^ who had suffibredbiitr 

ration b not ^ ff^ •^ ^^^ ;. boi it appearedl that he had su flared ^bhtr to gtr 

supported by 9k b»g» iii eooeeqaeirce of being" MV^eil with a rale fer tba^ al^ 

the'^ofd?''^ lowanoeof haii ^ bat tbk r»le was entitled in a cause of WMte 

were sold on ¥« Miendoll ooly, and not of WTiife V. Mendatt and 0)3pnt/lcA)r, 

hSrJot''*''''*' ^^^"^ ^^ **^ ""^"^ ^■•^ ^'^ *^"'*- 

lapsed when Tb» defendant havings pleaded a jirsfificaptioff, that faefbiNf 

the action was ditofaai^d the defendant nnder and by vrrtne fifin rule ofcmrrt 

«r iriM ^^li® allowance et bail; the defendant repKed the spectaA 

^ ^ mttttbtv tbat tirr aotioni was agatYfSt Mendatt and Oppenheim^ 

mtii tbe iwrtificalmit of bail m a caose of PFhiie v. Mett^ttt 



only, a demurrer was filed to that refplicatfon^ which deMnrrer 
caamg^dii fcr argwaient^ tbe Gowi were of opinion, that the 
justification was bad in point of laW, nttd the phintifT hbd 
judgment on demurrerr Tbii aetion, tberefbre, now came on 
to be tried on the general issue. 

The plaintiff, in support of the averment in his declaration, 
that Mendall and Oppenheim were ind.ebted to him for goods 
sold and delivered, proved the sale of tbe goods by a witness, 
but this witness on his cross-examination, stated, that after 
the goods were sold, tbe plaintiff agreed to take in payment 
a present bill at three months. The sale bad taken place the 

7tb 
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7th of Marchj and the arrest of MendaU^ under which he had 1804. 

been committed to the custody of the Marshal, was the 29th 

of the same month. agaimt 

Enkint^ finr tho defendanti •bjected^ th»t the dedaration J<imi« 
averred that the defendant was indebted to the plaintiff, for 
goods sold and delivered ; that that must mean a debt then 
due, for which the plaintiff could then support an action ; [ 16^ j 
whereas here, when the action was commenced bj arrest of 
the defendants, Mendall and Oppenheim^ no action could then 
be sustained, the goods having been sold at a credit of three 
months, the beginning of Marchy and the writ sued out oa the 
l^tb of the sanie month, so that in fact the credit bad not «• 
pired when the arrest was made, and of course, if the action 
against Mendall and Oppenheim had been defended^ the plaintrff 
JVhiie coiuld not have recovered in it. 

LordwELLEN BOROUGH Said, If the whole of the evidence 
was, that the goods were sold on a three months* credit, and the 
arrest bad taken place before that credit was expired, he should 
bold that the averment was not satisfied, and should have non- 
suited the plaintiff : but this was not a mere credit at three 
months, but a ccedit by a present bill at three months ; and 
that did not appear to have been the terms of the contract at 
the time of the sale. There was no evidence that that bill was 
was ever olFered or given, and for any thing that appeared 
might have been a swindling transaction. If that transaction 
took place after the sale, it was a condiKon of their dealingii in 
which if Mendall or Oppenheim did not deliver the bill in pur- 
suance of it, they were not entitled to credit, but the plaintiff 
might claim direct and immediate payment. He, fherefbre, 
held that the averment was satisfied, and the plamtiff entitled to 
recover. 

Verdict for plaintiff. 

Gibbsy Parkf and Marrt/atj for the plarhtiflfl 

Erskincy Garrow^ and fV^oi^ for the defendant. 
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Rhodes against Gibbs. 

Whenadecla- fT^HIS was an action of trespass for breaking and entering 
roedally eh- -*- ^^^ plaintiff's close, called the Fore Court, and throwing 
titled, but re- about different baskets of vegetables. 
Sjoffe^ Plea of Not Guilty. 

and the cause The declaration was entitled generally of Trinity Term. 
Brovdnssub- ^^^ trespasses were proved to have been committed on the 
sequent to the I8th of June; the term began on the 8th of June. 
tem^c^^o- When the plaintiff had closed his case, GarroWj for the de- 
duction orthe fendant, objected, that the plaintiff should be nonsuited : that 
wnt,8lietnng the evidence was of a trespass committed after the first day of 
of its be'mff Term, to which the declaration referred : that it appeared,' 
sued out is ^ therefore, tiiat the cause of action accrued after the suing out 
fWB raSc-^ ^* of the writ. The record was referred to, and corresponded 
quent to the with the objection as to the date, 
ojusc of ac- Heath J., was of opinion, that the objection was good. 

The writ was produced, and it appeared to have been sued 
out the 21st ofJuney so that, in fact, the writ was sued out after 
the cause of action. 

This was held to cure the objection, and plaintiff had a ver- 
dict. 
^Best and Lowes for the plaintiff. 

Garrow and Marryai for the defendant. . 

- • 

Vide Swancoti v. JVesigarth^ 4 EasL 75. 
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Pike against Lgdwell and Ann Monprivatt. 

THIS was an action of debt on bond. The defendant hav- Anamement 
ing first craved oyer of the bond, which stated, that one chase o^stock 
Richard Monprivati the elder, by his will bequeathed (inier to be trans- 
fl/ffl) 400/. in the 3 per cent, consols to his wife, Ann Monprivati future dav at 
(one of the defendants) her heirs and assigns, provided that she a price below 
continued sole,and unmarried, but in case she married again,then |^® ^^^ ^^' 
he bequeathed thesametohissonpiZtcAardJIfoifpntMi^/, and his usurious, 
daughter, share and share alike, and in case either his son or 
daughter should happen to depart this life, before the event of [ 165 J 
his wife marrying, the wholb to go to the survivor or survivors 
on their attaining the age of 21 years, or marriage : and reciting 
that the daughter had departed this life and that the said 

Richard 



165 
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Richard Monprivatt the younger would be entitled to the said 
400/. stock in case of his mother's marriage, or his attaining the 
age of 21 years, and that his said mother was desirous of ad- 
vancing her son, and had agreed to sell and dispose of the sum 
of 400/. stock to Josiai Pike (the plaitiliflr) for 160/. to be trans- 
ferred to the said Jostah Pike, when her said son should arrive 
at the age of 21 years, then stated the sale. The condition of 
the bond then was, that if Ann ManprivaU and Richard Mon* 
prizutt should within the seven days aAer the llth day of JR?- 
bruarii/ 1804, on which day he would be of age, well and truly 
transfer the said 400/. stock, or pay to Pike the value of 
400/. consolidated Bank of England stock, on the said last- 
mentioned ^ay, then the obligation to be void. The defendants 
then pleaded, 1st. non est factum, and 2dly, that tt was corruptly 
against the form of the statute agreed by and between the 
plaintiff and the said Richard Monprivatt and Ann Monprivatt 
that the said plaintiff should lend and advance to the said 
Richard Monprivatt the son, the sum of 160/. and that be riiould 
forbear and give day of payment thereof to the said Richard 
Monprivatt the son, from the 5th day of Mat/, in the year of 
our Lord 1801, until the llth day of February/, in the year of 
[ 166 J our Lord 1804, and th^t for and in consideration of such loan 
and forbearance, the said defendants, Ann and Richard Mon* 
privatt the son, riiould bargain, sell, assign, transfer, :and set 
over unto the plaintiff the said sum of 400/. 3 per cents, con- 
solidated Bank annuities, in the said condition mentioned, and 
' that the said defendants, Ann and Richard Monprivatt the son, 
should within seven days after the said llth day o( February 
1804, well and truly transfer and make over to the plaintiff 
the said sum of 400/. three per cents, consolidated Bank annu- 
ities, in the same condition mentioned, or that the defendants 
should well and truly pay or cause to be paid to the plaintiff, 
his executors, administrators, or assigns, such sum or sum^ of 
money as the said sum of 400/. 3 per cents, consolidated Bank 
annuities should or would produce on the said llth day of 
February, 1804, aforesaid, in case the same were sold. 

Replication denying the usury. 

The plaintiff proved the value of the stock, when the agrees 
ment was made, to be 240/. and at the time of the action brought 
SSS/. being the current price of three per cents. 

Erskincy for the defendant, contended, that under the cir- 
cumstances stated; this was an usurious agreement. He admit- 

1 ted, 
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ted, that where money was payable on a contingency, however 18M. 
Broall the apparent value given for it might be, such a contract ' 
could not be deemed usurious ; that upon that principle, an- ar^ns 
nuities purchased at low prices were held not to be usurious Lbdwbli. 
contracts, because the principal was sunk and gone ; if, there- 
fore, in this case, the plaintiff had bought Richard MonprivaU^s [ 167 J 
interest in the 400/. stock for 160/. or even for 60/. that co«ld 
not be usurious, for that was completely contingent depending 
upon the event of bis mother's marrying, in which event only 
he would have become entitled ; but here was no contingency; 
he roust have the 400/. stock ; for Mrs. Monprivatt^ in whom it 
was vested, had joined in the conveyance, knd assigned it to the 
plaintiff. How, then, did the agreement stand? The stock was 
proved to have been worth 340/., when the agreement was made. 
He paid for it 160/. ; he got 80/. by his bargain, and the divi- 
dends in the mean time. He said he was aware how it might be 
put on the other side, that though the stock was worth S40/. when 
sold, it might suffer such a depreciation as to be by possibility 
only worth 160/. when he was to receive the transfer ; that was 
to suppose the 3 per cent, consols to tumble to 20 or SO per cent. 
it was an impossible supposition, and was only a cover and 
shift to conceal the true transaction, which was usurious. 

I^rd ELLENBOROVGHsaid, that whatever remedy the de- 
fendant might have in equity, pn the ground of this being a 
catching bargain, he had none at law ; contingency in the thing 
purchased was incompatible with the idea of usury, in which 
the principal must always be certain. It was admitted that if 
the stock when transferred to the plaintiff would be worth but 
160/. it would not be usury ; that the stock would not suffer 
that roost extraordinary depreciation, was very improbable, but 
still it waa within the reach of possibility. He therefore could 
not say, that there was not some contingency in the transaction, [ ^^ ] 
and that the contract was not usurious*. 

Verdict for the plaintiff. 

GibbssLfid Andrews for the plaintiff. 

Erskincy GarroWj and Parky for the defendant. 
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7W*4«f, HuRD. Gent, airainst Leach. 

Dee. 4Ui. ** 

The month A SSUMPSIT to recover the amount of an attorney's bill 
OTft^y -^ for business done. 

s. which an The business had been done in the years 1801, 1802 and 1803. 
***^[^!i^'^* Bills had been delivered at difierent times, but a general 
▼ercdbeforje ^^^^ signed, containing the whole for which this action was 
be commences brought, had been delivered on the 20th of Jub/y 1804, the 
recover U is ^^^^^^ bad been commenced the 18th of August following, 
a lunar The only defence was, that the action was commenced too 

™^'**"' soon : that by the statute 2 Geo. 2. c. 23, an attorney was 

prohibited from commencing an action until his bill had been 
delivered a month, and that the present action was com- 
menced before the month expired; the bill being dated oo the 
SOth of Julj/j on which day it was delivered, so that the month 
did not expire until the 20th of August whereas the action had 
been commenced the 18th of August following 
[ 169 ] It was answered by the defendant's counsel, that the bill had 

been delivered twenty-nine days, which was sufficient, the month 
required being a lunar one. 

Lord Ellen BOROUGH, having referred to the statute, ^^r 
The words of the statute spoke of months generally ; if it had 
said calendar months, it would have been a fatal objection ; 
where the term month is used generally, its legal import is always 
taken to be lunar months. The word calendar not being there 
used, it must be taken that the statute applies to lunar months^ 
and as a lunar month had expired before the action was 
brought, the action was brought in due time; and was therefore 
maintainable. 

Verdict for the plaintiffl 

Park and Espinasse for the plaintiff. 

Garrow for the defendant. 
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Everett^ q. t against Tindall. 

THIS was aD action on the statute, regulatings the sale of Whcrcscvcral 
coals ; to recover the penalty for selling coals as and for cli^jom to 
pool measure, deficient in quality. buy a quanti- 

The declaration stated that the defendant being a dealer in ^i^a af^^' 
coals, one Samud Johnson bought of him 2| chaldron of coals, wards subdi- 
as and for pool measure. That the defendant had delivered Ji|^andtbe 
them, but that *tbey were on delivery found to be 13 bushels, coals are deli- 
short of measure. ^«"d *<> ^^ 

Johnson was called as a witness. His evidence was, that he person cannot 
was a member of a club, who subscribed a joint stock or capital maintain an 
for the purpose of buying a quantity of coals, which were divided penalty 
afterwards in different proportions among the members ; that against tbe 
the money was collected, and paid into the hands of one of the ^Q^t of ^ 
number, of the name of Hattall^ who, when he received the sale is joint, 
money, purchased the coals from the defendant on their joint *[ 170 ] 
account ; that Sf chaldrons was his proportion, and which he 
had received by the delivery of the defendant's servants ; but 
which on being measured, were found to be deficient. 

Gibbsj of counsel for the defendant, on this evidence, objected, 
that it did not support the declaration, in which it was necessary 
to state the contract truly respecting the sale of the coals in the 
delivery of which fraud was imputed, subjecting the vender 
to a penalty. That the contract stated in the declaration 
was a separate contract between the defendant and Johnson / 
whereas the actual contract was either with Haliall or a joint 
one with allthe club. 

It was answered, that there being a separate delivery of each 
member's share, it thereby became a separate contract with each, 
and that the contract was therefore truly stated. 

Lord Ellen BOROUGH said, He was of opinion that it was a 
variance, and that it was a joint contract with all the members. 
If an action had been brought for not delivering the coals, all 
the members must have joined in the action, for there was no f 171 ] 
separate contract with each. 

The plaintiff was nonsuited. 

Garrow and Espinasse for the plaintiff. 

Gibbt and MafUey for the defendant. 

Vol. V. M 
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Fisher against Fallows. 

Where n^er- A SSUMPSIT for money paid, laid out, and expended io 
son becomes XX the defendant's U9e. 

entitled to re- 1'he plaintiff's cause of action was this. Id Hilary raeatioii, 

cover all the jgQS^ the defendant was arrested, at tke suit of one Buckee: 

expenses oe . i • •«• 

hiM been put ^be piaintiD and one Minier became bail above for bim and 

tp bj reasoa justified. The cause proceeded, and just before the time when 
SUreforere^^ the bail were liable to be fixed, they discovered that the de- 
cof er his ex- fendant Fallows had absconded, and it was not known where to 

i^S^'after ^°^ ^'""^ ^° ^^^^ ^^ render him. The plaintifl^ therefore, ap- 
the pnn^ipal preheusive of being called on to pay the money, in order to 
in order^* secure himself, by rendering the defendant ; employed the de- 
render him; fendant's nephew to go in search of him, in order that be migbl 
but not ex, surrender him in discharge of himself and the other baiL 
suUimpro- ^^^ nephew undertook the journey, and went to Leicester 

perly de- and Ashb^'de-la-Zouch^ where the defendant was founds and 
such account ^^^vards rendered. Fallows^ *nephew charged for bis trouble 
«r J j2 1 ' ^^^ expenses twelve guineas, which not being paid, he brought 
an action against the plaintifi^ for this sum, and the plaintifi^ 
afterwards paid it, together with the costs. 

The plaintiff now sought by this action to reoover those two 
sums of twelve guineas and the costs, as having been necessariljr 
expended on the defendant's account* 

It was objected by Garrow^ of counsel for ibe defendant, that 
no cause of action could arise out of this transaction. ; that the 
bail had iio right to send in pursuit of the principal in the man- 
ner they had done, and to embark in a great expense, and that 
if allowed, it would sanction expense of every kind, however 
enormous ; particularly as here there was no necessity for in- 
curring so much expense, as the bail were not actually fixed, 
but took the step, io consequence of which so much expense 
had been incurred, ex cauield^ only, from apprehension of their 
beinf likely to be so. 

Lford Ellenborouou. The relation of principal and bail 
is this : the principal engages to indemnily. the bail frofiH) all ex- 
penses fiiirly arising fromi his situation as bail^ I; think the in- 
demnity goes against all charges^ which are aecesaaryi to secure 

themselr^s. 
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dwmtelvM. Tl»e bail have a right to surrender their principal 1804. 
in their own discharge, and for their own security : if, there* •"" 
Ibre^ the principal absconds, so that he cannot be had, the bail ^gitui 
nay take every proper and necessary step to secure him. In Fiu^ir*. 
this caie, FaUowsj the nephew, was sent for that purpose ; he 
hiM charged twelve guineas for his journey and expenses in se- L ^'^ J 
curing the defendani^ and which the plaintiff has been obliged 
to pa^. I think be is entitled to recover that sum ; but as for 
the costs of the action, brought by the nephew against him, and 
which be took defence to unadvisedly ; he should have either de- 
feadcd thit action, if the demand was unfounded, or paid the 
monejr if it could be legally claimed from him ; but haTing de- 
fttoded that action without foundation, he cannot charge the de- 
fendant #ilh the costs incurred in such an improvident defence. 

Verdict for the plaintiff for twelve guineas. 

Park and Fell for the plaintiff. 

Carrow for the defendant. 



Doe ex dem. Castleton and Others against Samuel. Dee. 7, i804. 

THIS was an action of ejectment, brought for the recovery Where a 
of premises at Hoxion. J«*»°^ ^1 

The pkintifis were the committees of a lunatic, who was (he tinues to hold 
lessor of the premises ; the defendant was the tenant. They af^r.tlie ex 
claimed to recover under a notice to quit, expiring at hadt/'day. ^ten^t at* 
They proved their notice, and receipt of rent from the defend- will, and 
ant's hosband, Thomas Samuel^ given as a year's rent up to JSi^er*^thc 
that day, and there rested their case. tenan^;^ of 

The answer given by the defendant was, that the holding in Jh^ibJfJeld 

feet commenced at Michaelmas^ so that the notice should have to commence 

been to quit at that time. To *prove this, he gave in evidence ^\}^t f**^ ^^ 
1 i al I . .1 \m^J!L ■ « « /. which It com- 

a lease of the premises, made in the year I76S, to hold from menced, 

Mickaeimas. The original lessee having become bankrapt, his under the 
assignees assigned to one Rogersy Rogers assigned to one notice to qiiit 
Jasnes Samuel. Thomas Samuel^ the defend a nt's late usband, ^ that day 
was brother to James^ and came in under him, but not at the ^j^/uif'^^' 
time when the first lease commenced, but on a different staikdingtbe 
<|aarter^day. assigneecame- 

f^ in ott a dif- 

The defendant proved the original lease a» stated, and the ferent day. 

Mg payment ♦[ 174 J 
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Castlbtov 

mgrnbui 

Samvul, 



payment of the rent after the determination of the lease, at the 
same rate as that reserved by the lease. 

Lord Ellen BOBOUGH. A receipt for rent up to a parti- 
calar day, is primdjude evidence of the commencement of the 
tenancy at that day : but where a lease is made of premises, as 
was the case here, the production of the receipt, therefore, satis- 
fied the plaintiff's case, and the tenant continuearto hold on as 
tenant, with the consent of the landlord, after its determination ; 
be holds as tenant from year to year, under the same terms as 
reserved by the lease, and the assignee who comes in under 
him hold^ also under the same terms. Of course, the tenancy 
from year to year must commence on the same day with that on 
which the lease began. In this case the lease began at JUi* 
ehadmaSf and the several tenants who hold in succession, hold 
under a tenancy commencing at that time; the notice here 
given to quit is at Lady-day ; that is not the commencement 
of the term : the plaintiff must be nonsuited. 

Oarrow and Abbott for the plaintiff. 

Cfibbs and Comyn for the defendant. 



[175] 



To charge the 
drawer of an 
unaccepted 
bill, some 
actual evi- 
dence of a de- 
mand to ac- 
cept on the 
drawee must 
be proved. 
It is not suffi- 
cient to call 
at the resi- 
dence of 
the drawee, 
and theac- 
cqitanceto 
be refused bf 
a person who 
was unknown 
to the person 
calling. 



. Cheek^ Gent, against Roper. 

ASSUMPSIT on a bill of exchange against defendant as 
drawer. 

The declaration stated in the usual form, that the defendant 
drew his bill of exchange for 60/. on one J. Hammond^ tanner, 
in Bristol^ which was duly shewn, and presented to the said 
Hammond for his acceptance, &c. who refused to accept or pay 
the same, by reason whereof the defendant became liable. 

To prove the fact of the bill having been presented to Ham' 
mond for his acceptance, the plaintiff proved, that the bill was 
sent by the witness, who was called, who carried it to the place 
which was described to him as Hammond^s house, he offered it 
to some person in a tan-yard, who refused to accept it : but he 
did not know Hammond^s person, nor could he swear that the 
person to whom he offered the bill was he, or represented him- 
self to be so. 

Lord Ellen BOROUGH said, that the allegation respecting 
the bill was a material one, as the drawer could only become 

liable 
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liable on the acceptor's defoolt, which default must be proved. 1804. 

That the evidence here offered proved no demand on Hani'- 

Aland, and was therefore insufficient, so that the plaintiff could agidntt 

*not recover on the bill. Some evidence must be given of an Ropbb. 

application to the party first liable. *[ 176 J 

Parh and ManUi/ for the plaintiff. 

Garrow and Wigley for the defendant. 



NuTT against Butler. 

ASSUMPSIT to recover the value of a milk-walk : the Fixtures not 
utensils belonging to it : for the use and occupation of ^l^lf^^ 
certain apartments : with a count for goods sold and delivered. \^q\^ cannot 

The plaintiff proved the sale to the defendant of his interest he recovered 
io the milk- walk, for 14/. The plaintiff had lived in the house }^}^^'"'^ 
where he bad carried on the business, to which the defendant sold, 
succeeded, and on giving possession of it, with the business, to 
the defendant, he had left certain fixtures, consisting of gratea 
and other articles fixed, for which the defendant was to pay. 
. The only question in the case was, whether the plaintiff could 
recover the value of the grates and other fixtures, under the 
count for goods sold and delivered ; there being no count in 
the declaration particularly applying to them. 

It was contended for the plaintiff, (Lord Ellbnborough 
having intimated a contrary opinion on the opening of the case), 
that whatever it might be, as between landlord and tenant, as [ ^'^'^ J 
between the in*coming and out-going tenant, these things might 
be considered as goods sold, the out-going tenant having a 
power to remove them, and having given up that right to the 
defendant, who had enjoyed the benefit of them. 

Lord Ellbkborouoh was of opinion, that being fixed to 
the freehold, and not a separate and undivided chattel, they 
could not come under the description of goods sold and deli- 
vered. 

The plaintiff had a verdict on all the other counts. 

Espituuse for the plaintiff. 

Puller for the defendant. 
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Lee against Meecock* 

CASE for giving a false character of one Sears to the pkun- 
tiff, in consequence of which the plaintiff trusted him with 
goods, for which Sears had not paid. 

The plaintiff's case was, that at the time of defendant's hav- 
ing given to Sears the character, and which induced the plaintiff 
to trust him. Sears was in the defendant's debt, and he had 
taken Sears^s warrant of attorney to secure himself, upon which 
he afterwards entered judgment, and taken Sears^s effects in 
execution ; by which the plaintiff lost the money doe for 4|e 
goods he had sold to Sears* 

To prove the time of signing the judgment, the plainfiff^ 
called the officer of the Judgment-office to pr»ve the tine of 
signing the judgment : he produced a book from the office, im 
which were several entries ; being asked what the book wae^ 
he said, it contained entries of judgments interlocutory and 
final ; bills and latitats, attachments, &c. to save the statutee 
of limitations ; scire facias* s to revive j udgment issues, &e. II 
16 called the day-book, from whence the entries are carried into 
the docqnet-book. 

It was objected, that this was not the best evidence, that a» 
office copy of the judgment ought to be produced, or the doe^uel 
of the judgment. 

JLiAWRENCB, J. ruled the book to be inadmissible* 

JErskine and Manky for the plaintiff. 

Garrow and Gibbs for the defendant* 
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Mauet agairut Thompson. Dm.oUi. 

ASSUMPSIT by the plaintiff, as indorsee of Twiggy who Theholderof 
was the payee of a promissory note made by the defend- ^ accommo- 
ant payable to Twigg's order. who^hw^ 

Erskine^ for the defendant, stated his defence to be, that ceiyedacom- 
Thampson^ the defendant, had only lent his name to accom- S^ItedVoTto 
modate Twiggy by drawing the note in favour of Twigg with- sue the in- 
oot any consideration* whatever from him, but merely to accom- ^^^^ ^^^ 
modate him ; that it was known to the plaintiff at the time that modation the 
the fact was so, and he took the note with full knowledge, that ^^^ ^^ 
defendant had no value for it ; that when it became due, Twigg notwiih- ^ 
had become insolvent, and assigned his effects, by deed, to standiivsiie 
trustees for the benefit. of his creditors. That the plaintiff £^,^^' 
executed the deed of assignment of Twigg^s effects ; that the payment of it 
deed contained a covenant whereby the plaintiff covenanted ^ htofaeti^* 
(in consideration of a composition on his debt) not to sue, or against the ia* 
otherwise molest Twigg on account of the debt for ninety-nine ^^^'^^^ 
years ; and that he afterwards received a dividend on Twigg^s f- J 
estate ; notwithstanding this, and afler receiving the composi- 
tion from Tmggy the plaintiff brought this action against 
Thompson as maker of the note. 

He contended, that to allow the plaintiff to support the pre^ 
sent action would be to allow him to defeat his own covenant^ 
by his own act ; for that if the plaintiff was allowed to recover 
against ITiompsonj Thompson would have a right of action 
over against Twiggy after he had paid the money, the note 
having been made on Twigg' s account ; the consequence 

would, 
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1804. would, therefore, be, that Twigg would be molested for the 

■ debt, contrary to the plaintiflf's covenant with him. 

fj^^ Lord Ellenborough. Twigg may be molested, but not 

Thompsoit. by the plaintiff; taking the statement as made by the defendant's 
counsel to be proved ; the deed stands unbroken, for the 
plaintiff (as he covenanted) does not sue or molest Twiggy 
which is all that he has covenanted to do ; it is true, that the 
[ 180 j plaintiff recovering on the defendant in this case, he maj have 
his action over against Tzoigg^ but it will be for money paid to 
his use, at the defendant's suit ; the payment creates a new 
debt, but the old debt is satisfied, as between Tztigg and the 
plaintiff. A deed cannot be carried farther than the plain im- 
port of it, between the parties. 

Gibbs for the plaintiff. The covenant in the deed of the 
plaintiff could not be pleaded to Thompton the defendant's 
action against Twigg. 
Verdict for the plaintiff. 
Gibbs and Barrow for the plaintiff. 
Erskine for the defendant. 



Levy against Wilson. 

If a bill is in- A SSUMPSIT by the plaintiff as indorsee of a promissory 
cSSfon^?t^ ./jL note drawn by the defendant, payable to Michael Jend- 
should be so win*s heir^ or order, and by one Saxonoff^ by procuration 
stated in the from MichaelJendxcifC s heir, indorsed to Jacob Samuel; and 
for if thede^ ^^ Jacob Samuel to the plaintiff. The declaration stated, that 
claraiion fbe defendant drew the note payable to Michael JendwifCg 
party in- ^ Y^eiu or order, and that he indorsed it, his own hand^wriling 
dorsed it, his being thereunto subscribed. 

hand^i^' Erskine j of counsel for the defendant, having stated the fiiets 

thereunto to be as above stated, respecting the mode of indorsement, 

subscribed, objected, that if the indorsement was stated to have been by 
and it appears -r • * 

to have been Mr. Jendwin^B heir in writing generally, the declaration might 

done by pro- ii^yo been* good, even though it appeared to be indorsed by pro- 

from sudi curation : but in this case, the declaration stated to be indorsed 

party, it 18 a by Michael Jendwin^s heir j his own proper kand^writing being 

*r Ta?T^' thereunto subscribed^ which was stating it to be done by bimself ; 

^ -^ whereas the actual iodorsement was by Saxoffy by procaration 

from 
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from Michael JendmrCs heir, which he contended was a clear 1S04. 
variance from the declaration. Lity 

It was answered, That the averment in substance was the ^oImi 
indorsement, which conferred a title to the bill on the plaintiff, Wiuov. 
and the mode in which that was done was form only. 

liord Bllbnborougu said, That could not be called matter 
of form which if negatived could defeat the plaintiff's action ; 
that it was matter of substance, to state the indorsement truly ; 
fi>r if the declaration stated the indorsement, as in fact it was, 
by procuration, the defendant might shew that there was no 
such procuration or authority given. That in every action by 
the indorsee of a bill, the hand- writing of the first indorser was 
necessary to be proved, to shew that he had put the bill into 
circulation ; if, therefore, there was no procuration to the first 
indorsement, though stated to be so, there was no authority to 
put the bill into circulation ; and that would be an answer to 
that action. 

When the bill was produced, it appeared to be indorsed, not 
by Michael JendwifCs heir himself, but by Sazanoffj by procu- 
ration from Michael JendwirCs heir ; his Lordship, therefore, 
directed the plaintiff to be nonsuited. 

Gibhs^ Park, and Readery for the plaintiff. [ 182 ] 

Erskine and Garrow for the defendant. 



Waddington against Francis. 

FTIHIS was an action of assumpsii on a special agreement, by where an 
JL which the plaintiff asreed to purchase from the defendant, agreement lie- 
and the defendant agreed to sell to the plaintiff, the produce of parties is 
twenty-three acres of hops, then growing on the defendant's offered in eri- 
laods near Canterbury ^ at the rate of 10/. per cwt for the uTob^cted to 
whole growth. on the ^oond 

The breach assigned was the non-delivery. suffidcnthT* 

The case opened by the plaintiff was, that Mr. Waddington^ sUmped, bv 
tte plaintiff, who at that time tras a dealer in hops, to a great ^^^^? ^^^Y 
eiteot, had at Canterbury entered into an agreement with sUmp, proof 
diflerent growers of hops in the county o(Kenty then assembled ^^ ^^^ 
it DMurket, to purchase their respective growths ; that he en- who makes ' 
tared into the agreement in question with the defendant for bis ^ objection* 

^ ,. itbeingafact 

growth, • 
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IBOIw gvowtb, which was twenty-three acreg. Thi9 agreemMt was 
— — in writing, prepared at this time, and executed by aU the par« 

^^SiSST" **^» and by the pbintiff. 
WkAW0A The plaintiff produced the agreement wjhich had been t»* 
tered into ; it was signed by niue persons^ who had so con* 
tracted to seU, one of whom was the defendant, and by Mr. 
W^idingUm. By the agreement, the several persons whose 
r 183 1 names were subscribed, agreed to sell their crops of hops, then 
growing o« the number of acres attached to their respestiver 
Mimwij at the price mentioBed in the agreement, aa4 opposite 
to the name of each. The number opposite to* the name of 
the defendant was tweaty-three, which was explained to denote 
tmity^three acres^ as being the number of acres the growth of 
whkh ha had sold. 

It was stajuped with as many agreement stampa as these 
wero names subscribed, e«ce|il tod, but winch two namen ap* 
peered to have been erased. 

Doflsf, of counsel for the defendaat, objected, that the paper 
could not be admitted in evidence,, unless the plaintiff provedl 
thai the two naaies which were erased, had been struck out bo* 
fore the agreement was stamped ; that the paper purpovtod l» 
be an agreement between the plaintiff and the several parties 
whose names were to it i was,, therefore, a distinct agreement 
as to each of the parties, requiring a distinct stamp for each of 
the contracting parties. If, therefore, the stamps were on when 
all the names signed the agreement, there would be two stamps 
less than there were parties, and the agreement then would not 
be stamped with a disiinci stamp for each name. 

It was answered. That all that could be looked to was, who* 
ther there wan an agreement for the sale of the hope betw^Mfli 
the partiea to tha* action, and whether it had a pvopar stam^. 
Heray there- was a paper prodaced properly slaavped, wUb the 
stteap appropriated to an agreement,, and if thene was any of^- 
I I8S ] jeclion> on account ofi the stamp,, ft would be shewn by the da^ 
fendants. 

JLord Ellen Boaauojt said, He was f» take the instruMont 
as^ he found it ; it wns ai> agreemeni between^ the plaintiff and 
ills defendant,! ns well aa several otbensb He could* not make 
pteaumptions.on the one side or the other; as presented teUn» 
in evidenee^ there: was. on the fece of the paper a sufficienC 
number of staaipnfor the nasasa on the instrunent, and ai stamp 
opposile to the dafendanl's anmr^ and thai was mflbaenit Bnti 

if 
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if Oie** VM any tbMf 1« the <dvefiUQO» the pNiol «f it ky OR 180C. 

the defaicbst, vh«M olgeelkn wm fownded <m & wetter of 

Act, whethar the aame* vmn qd it at a pattieuhr tiPft wt tkoH, ^^HS^* 

Venliot f^r the pbintlfil 

Bnkbm^ CkntWy and Jiet^ior, for th« pteiotiC 

ZMZotf, Pitudmy a«4 J&Ae^ for thft tbGwdMt. 



■^iprimiiw w>»iw^w^^wff^'f^r"»w^i^gar-^ w > ■»■— w ip w n f ■■ i. ■ u l i ] m i i. h 



SITTINGS AT GlllhDHAhL. 



VisoBE mgaiMt P^Biconk 



2Vr. Ist. 



rrVtUS Vas a«; a^m OQ an opi^n polky of iasUf^M^ 9m Neutral pro- 

JL gecKk iateaded ^ Leghorn^ at wd from iVm IjO^X: (a perty taken 
CKfcroAaiv b^ginmiig tlm achre^tHr^ Uwk Ibft kadMft thoni64 ^|p, uioagh 
fo Iimr4 tfw ^a;r„ iq Nm^ Yo/rka the sisk WcoaB^ afWt tk» theCourtof 
Ajp «hHil4 Iviw bee* safety oMkored. tweatj-fimr h^im ia pro™ouncc^ 
G#mi^ iR^ jS wlea9. ovdera were received ^ the caftoin. afc good cause of 
«(||i»twii9 of hii wriiraly to la«d. tJi^ jfgoda a^ G^yvaJfart) in winoh ^/|"/^^^ 
case, the ri^ ma^ tp wAtiwe as. usnal,. nMtiJl tha gooda were rntored, is 
landed. T{bf9i aPQi» weca a(v:en;ad in the deftkuratiqi^ ta. be l&wful object 

4aWMi W tfce^acwWtgC 5. and A -ftfikl^ a^d Cq.qH Leg- of insurance. 



imp^ aad tfe# loia wa»< stated ta bare haMPW^^ before tJia dbip'a 
wrijv^ 9t (Sfj^ottaC) w tbc^ £v«t count bgf ca^ivrei, and ia th% 
aM!ra4«<¥MMLby thaiavreat^ caat^ainti, and dprfaiwiwit of persona 
Q% bMRA 9€a.4Q0j^ qC y^9x \mko»gfU8 tq tha KJAg^ 

^ll^;4ifit% aa thoy appeaic^d from tJw adnwman^, weve,^ That 
itm- f'Mf. with tlw goodft ijasiwed on hM«dy set sail firom i^ev 
]M^>«^Uieilat;<tf«Xiuft^l^3} bound ctt a TQifiage to^ Z^ian^ 
#10 <»ptom towig oB^oita tia toucbi at Gibraltiar for in&krmation 
on the subject of war between England and JEmnce; 9L^A.ifi on 
kwairim} til t|at phfie^ s)icb.a wai^ ejusted^ and b% could, aot 
psa at e d t^ l^^i^rn^. be was^tban. to sail wUk tha gooda insuKed 
tci(efW0».iyqp^'Or Pakwipi tbatQIf^ss. jP, and ^ F^licUi^ 
%9d (^ i«ers iiAabitaat^ of L^ghom^ aad carsiad op. ik§k huaih 
nan thABa as auiKabftnta*^ 

TbiAik Um Wm^ofi tito^ sbip'^ vulMig froiB Hm Ki^*, aodi 

abia 
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1804. alsb at tbe time of the capturei Leghorn was garrisoned by 
.1 French troops, though when the goods were loaded on board 

Mgitbui the Foxj at New York, the shipper did not know that a war 
PsMoon. had broken oat between England and France: that, on tbe 12th 
of July following, the Fox was captured by His Majesty's brig 
Le Vicioreuse^ and carried into Gibraltar on the 15th of the 
same month. That proceedings were instituted there in the 
[ 186 j Vice- Admiralty Court, the sentence of which, after restoring 
the Fox and all the cargo, but the goods in question, stated : 
That forasmuch it appeared doubtful, under all the circum- 
stances of the case, whether the property of the inhabitants of 
Leghom was liable to be treated indiscriminately as the pro- 
perty of citizens of the French Republic; the Judge was 
pleased to reserve the final adjudication of the goods in ques- 
tion for the space of six months, for further information re- 
specting such doubts, and pronounced for just cause of seizure 
of the said brig and goods, and directed freight to be paid to 
the master, and also the captor's expenses to be charged on 
the said goods so reserved : that on the SOth of August fol- 
lowing, a commission was issued for unloading the goods, and 
ibr the sale of them by public auction, and that, on the 14th of 
February^ 1804, a final decree was made, which directed that 
the goods, or the value thereof, should be restored to the 
owliers, P. and A. Felicitigy subjects of his Majesty the King 
of Etrurioy and pronounced for just cause of seizure. 
Upon these facts, the plaintiff claimed for a total loss. 
On the part of the defendant, it was objected, that this action 
could not be maintained;, because it appeared from the pro- 
Tisional and final sentence, that there existed a just cause of 
seizure, and although the underwriters insure against capture 
generally, yet such an insurance cannot extend to captures for 
just cause by a British ship, according to the doctrine laid down 
in KeUner v. JLe Mesurier^ 4 East^ 396 ; in which it was held, 
[ 187 3 That a policy on a foreign ship must be understood as con- 
taining an exception of all captures made by the authority of 
our own Government. 

But Lord Ellbnborouoh, C. J., said. That when the 
Vice- Admiralty Court pronounced for just cause of seizure, 
they did not adjudge that the goods insured were goods con- 
demnable : that the capture in this, cause was a capture of 
neutral property, and that the insurance thereon contravened 
no policy of the state which constituted the principal diflforeBce 
between this case and that which had been cited. 

Tbe 
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The phintiffbad a verdict for a total loss. 18M; 

Cfibbs ttnd Casberd for the pi^LiniiS. 

Erskine and Park for the defendant. ^J^^i 

Ex relatione Casberd. Vmrnoon. 



IN THE COMMON PLEAS. 



SITTINGS AFTER TERM. 



Wyatt, Assignee of Aloar^ against Wilkinson j^^ ^^^ 

and Another. 

THIS was an action of assumpsit for money had and re- The rule that 
ceiTed, brought by the plaintiflP as assignee of Algar^ a • *^"^'u ^* 
bankrupt, to recover a sum of money received by the defendant amined as to 
subsequent to an act of bankruptcy committed. ^^1 matter 

necessarr to 

*The plaintiff proved that the bankrupt had shut up his shop, support his 
and absconded, on the 7th of November^ atid thereby establishecl bankruptcy 
an act of bankruptcy on that day. To crMs^n^ 

The defendant before that time having sold goods to the minatiouaito 
bankrupt, and for which the bankrupt was then indebted to him, f,^^/^^ h^ 
prevailed upon him to return part oF the goods, and to pay him therefore, on 
for the rest. This payment being made subsequent to the ^"n^uJe^" 
bankruptcy, and with knowledge of the bankruptcy, the object asked a qoes- 

of the present action was to recover it back. J'®^ ■? ** **^ 

nict Of any act 
To prove this fact, the bankrupt (having obtained his certi- of bankruptcy 

ficate and released) was called by the plaintiff's counsel. He committc^ 
proved the fiict as above stated, as well as to the transaction on ^hich the 
itself, as to the time and circumstance when it took place. commission is 

Bestj Seijt. for the defendant, in his cross-examination of the ^^r |^ -i 
bankrupt, asked him. Whether he had not, prior to the time of '- -' 
bis returning the goods, and paying for the others, been in diffi- 
colties as well as long before the 7th of November ? and Whe- 
ther, io fact, he bad not been denied to a creditor a considerable 
time before ? 

It 
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ISOfti It was objected to by the plaintiff's ooiuiseli that 0«oh qtl^s- 

tion coald not be legally adsed { that h was a settled rale of 
evidence that the bankrupt could not be called to pKive his 
own act of bankruptcy, or any thing connected with it. 

It was on the other side admitted, that he could not be called, 
by either party, to prove bis bankruptcy, on his examination in 
[ 189 ] chief, but that being called by one party and examined in chief, 
it was contended, that on his cross-examination, he might be 
asked questions, the effect and tendency of which might be to 
establish an antecedent act of bankruptcy. 

Chambbb, J., ruled, that there was no such distinction 
as that contended for ; that it was settled ; no question could 
be asked from the bankrupt the object of which was to support 
his own bankruptcy ; and whether in his examination in chief, 
or on his cross-examination, it made no difference. 

Verdict for the plaintiff. 

Shepherd, Bailey , Serjts., and Espinassey for the plaintiff. 

Best, Seijt. and Lawes for the defendant. 



THE END OF MICHAELMAS TERM. 
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CASES 



ARGUED AND RULED 



1805. 



AT 



NISI PRIUS, 

HILARY TERM, 45 GEO. III. 



AT WESTMINSTER, 



m^^^^f^^^ 



SECOND SITTINGDAY IN TERM. 



Shippey against Derrisok. 

THIS was a special action on the ease to recover damages 
for breach of an agreement stated in the dechration) by 
which the defendant agreed to take certain premises for a term 
of fifteen years. 

It was admitted that there was no note in writing of the 
agreement, as to the term which was to be granted. 

To prove the case, the plaintiff called a Mr. Thackray^ an 
attorney ; he stated, that he was eviptoyed to prepare a lease 
firoa the plaintiff to the defendant for a term of fifteen years ; 
he said, he considered himself as employed by both parties, as 
be was to be paid by both. That he prepared a draft of a 
lease, but which, he sent to an attorney for perusal on the part 
of the defendant, who made some ^alterations in it, and retusned 
iL That soon after, the defendant finding himself unable tfr 
perfenn the agreement, applied to the plaintiff lo cancel it ; %h» 
plain tiff bad no objection^ upon being indemnified against Iha 
eapeMe and inconvenience be had been put to ; but before be 

I would 



If aparty hts 
entered into a 
parol a^^ree- 
ment for a 
lease, and a 
draft of it is 
prepared, 
though the 
agreement is 
void under 
the statute of 
frauds, yet by 
an indorse- 
ment re- 
ferring to the 
case, on the 
draft by the 
party, admits 
the agree- 
ment, it being 
in writing is 
sufficient 
within the 
statute. 

*[ 191 ] 
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would try to let it again, be required the deFendant to reUo* 
quish the agreement by writing; tbe defendant accordinglj 
wrote on the draft of tbe lease, 

^ I hereby request Mr. Shippey (tbe plaintiff) to endeavour 
^^ to let tbe premises to some other person, as it will be ineon- 
^^ venient to me to perform my agreement for them^ and for so 
<< doing this shall be a sufficient authority. 

« J. Derruonr 

The defendant having refused to make any GompenaatioOy 
tlie action was brought, and on the above facts being given in 
evidence, Garrow objected that the plaintiff should be n<m« 
suited. 

That the foundation of the action was an agreement for a 
term of fifteen years; that this agreement was void in itself, as 
the statute of frauds required a note in writing, which in this 
case had not taken place, as it was admitted, that when the 
agreement for the lease was entered into, there was no note in 
writing whatever. 

The plaintiff's counsel contended, That the draft of the lease 
produced satisfied the statute, and was a note in writing, as it 
contained the term of years to be granted, the parties, and 
every thing necessary to constitute a valid lease ; and though 
it was objected, that it was not signed by the parties themselves, 
or by their agents properly authorized. That, in fact, was.so 
signed by the defendant's agent, by Mr. Thackray, who was 
employed by both parties. 

To this it was answered. That though Thackray so repre- 
sented himself, that, in fact, he also admitted that he was first 
retained by the plaintiff, and so little was he to be considered 
as agent for the defendant, that the defendant did not relj on 
him at all, for the draft was sent to another attorney to peruse 
on the part of the defendant, and he made alterations in it. 

Lord Ellenborougu interrupted plaintiff's counsel, and 
said, that though this might apply to the draft, the indorsement 
on the deed was actually signed by the defendant Derrisam 
himself, in which .the agreement was mentioned, and that this 
threw the weight of the case on the defendant. Garrow then 
contended, that the indorsement could not be construed as an • 
agreement. It had been contended, that tbe draft was the 
agreement that was in the teeth of a case from Peere WiUiami^, 
of Hawkim v. Holmes^ i. P. WilUanu^ 770, which decided tbat, 
such a draft could not be considered as a note in writing witlua< 

% <he 



HILARY TERM, 4S GEO. HI. »>•*• 

tbe statute* That it was void, as the indorsement was tnade 1805. 
after the affreemetft was at an end. That the indorsement ^"""^ 
could Qot set up that which was void in law. It was done ag^imi 
only lo -satisfy the scruples of the plaintiff previous to the sale. DsRMtoir. 

He then cited the case from Peere Williams when on a con« 
tract for an estate, a draft of the conveyance having been sent 
by tbe seller to the buyer, be had settled the draft, made altera- 
tions, and returned it. It was held not to be a note in writing [ 193 ] 
witkin the statute of frauds. 

Lord EUiBN BOROUGH. It is not necessary that the note in 
writiiilP, to be binding under the statute, should be cotem- 
pomrj with the agreement. It is sufficient if it has been made 
at aay time, and adopted by the party afterwards, and then any 
thing under the hand of the party, expreaetng that be had en- 
tered into the agreement, will satisfy the statute which was 
only intended to protect persons from having parol agreements' 
iBpoeed OB them. In this case, the indorsement says, that he 
was unaUe to perform the agreement for the premises, and it 
is written on the draft of the lease of those premises, which had 
been perused and altered by his own attorney. It is sufficient 
with respect to the case from Peere WiUiamSy to observe, that ^ 
was an agreement purely executor)*, and nothing more Ihati 
die bare draft of the lease, which was not signed by the party. 

VenKct for the plaintiff. 

Erskine and Marryat for the plaintiff. 

Omrrow for the defendant. 
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Keiay and Verhon against Steel. 



THIS was an action of assumpsit brought by the two plain- Three persont 
tiffii against the defendant for money paid to his use. Erie joSuy 

Plea ot fUnMUSumpsii. ^nd severally 

»f 



The eireunstances of the case were thfese. The two plain- ?"j* "1° 
tifi^ and tbe defendant, in the year 1809, had issued wtits of Lnd uTo of 
ffSfifadoij directed to the sheriff of WiMArty to levy the sums **"«"J ^^^ 
omiCioiied in their respective writs, on the efiects of one John they ^not^* 
Sfso^ Otoe Prater claimed the goods under a bill of sale from i^^^ ^ *««c- 
SimL To lAdMe tbe sheriff to sell the gt>odi under theif wrHs, tibMir"" 
the ipiaiatiih and the defendant joined in a bond to the sheriff, Against the 

Vol. V. N by ^''^- 
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1605. bjr which they bound themselves jointly and severalty, to in- 
demnify him against any action which Prater might bring 
against him as sheriff, for proceeding to a sale under their writn. 
The sheriff, in consequence of this indemnity, sold the effects 
under the several writs of execution, and paid the money over 
to each of them. Prater afterwards brought an action against 
the sheriff, and recovered the value of the goods, having esta* 
blished the validity of his bill of sale: in consequence of which 
the sheriff was forced to pay over to Prater the amount of those 
levies which he had made under the several writs of the plain- 
tifis and the defendant, against which he had been indemnified. 
The sheriff then called upon the parties, under theirbond to 

[ 195 ] repay to him the several sums levied, which he had so. paid 
over to them under their several executions, and the plaiotifls 
in this action paid the whole amount of their levies to the 
sheriff, and also that of defendant. The present action '.was, 
therefore, brought by the plaintiffs to recover the amount of the 
sum paid by them on the defendant's account, being what had 
been received by him on account of the money levied under his 
fieri faciasj and paid to him by the sheriff. 
^ The receipt was given in evidence as given by the sheriff, 
Qnd it was a joint receipt in these words ; ^^ Received from Relbtf 
and Vernon (the present plaintifis) the sum of /. being payment 
by them of the whole sum levied under the several writs ;** 
specifying them, and which included the defendant's. 

It was objected by the defendant's counsel, that the action 
could not be maintained. It was a joint action for money paid 
by both, to the defendant's use ; but the payment of each was 
distinct^ each paid his own money, and each should have, there* 
fore, brought a distinct action. It was stated, that the point 
had been already decided in a case of Brand and another v. 
Boulcott^ 3 Bos. and Pull. S35, in the Common Pleas, in which 
(C^se there were three assignees of a bankrupt's estate, and two 
iiaviog paid the solicitor's bill, and having brought a joint 
action against the third, for contribution, the Court of Common 
Pleas hcjd ihe action in that form not to be maintainable. 

4t wa9 answered, by the plaintiffs' counsel, that the cause in 
ihe Coiuffipn PJeas was on an implied promise ; here it was 
^oder a joint security by bond ; the parties had by their deed 

£406 3 jnfide themselves joinily liable, and were so entitled^to sae. 
That ^he contract specific followed the nature of the payment, 
which was by botbj ,as tbe receipt was given in. their joint 
names. 
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Lord Ellbnborough. The receipt being joint cannot alter 1805. 
the nature of the transaction, and the mode of payment cannot "^ — 
mfiect it ; though they entered into a joint bond to the sheriff, .. ^^^^^$1 
it was for their respective securities, and for their separate SrvsL. 
debt« ; the words of their original contract are to be taken as 
for their separate account, and the case in the Common Pleas 
ia decisive. 

The plaintiff was nonsuited. 

Erskinty Park^ and Lawes^ for the plaintiff. 

Oarrow for the defendant. 



AT WESTMINSTER. 



SITTINGS AFTER TERM. 



Doe ex dem. Lord Macartney against J. Crick 

and William Cricr. ^-p*- i^ih, 

1803. 

THIS was an action of ejectment to recover possession of Notice to quit 
premises at ChUwick. The defendants had held under a ^l^SitT 
lease from Sir Charles Boughion Rous, from whom the lessor pmrol, and 
of the plaiotiff purchased. The tenancy was admitted to have ^here therd 
commenced at Old Michaelmas^ and the plaintiff claimed a right naots of pre- 
to recover, under a notice to quit given in the following: misesheldiB 

»«»»«* common, no- 

■■""•"^* lice to one is 

^^WUUam Cricky one of the defendants, was sent for by Lord tulficieat. 
Maeartnetfj the lessor of the plaintiff, when he was informed *[ 197 J 
ferhilly by Lord Macartney that he should want the premises 
which be and his brother held, to take into his own occupation, 
and that be should expect him then to quit ; but that if it 
would be any convenience to him, he would permit the defend- 
ants to occupy till Christmas^ and that they should pay no rent. 
The defendast, William Cricky expreased himself weU satisfied 
iBd gnilefal for the indulgence. . 

N 9 After 
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After Ibis convermtion, a written notice dated 8th of Aprils 
wa8 on that day served on the defendants to quit at Chriiima$, 

It wafi objected for the defendants, 1st, That though the 
parol notice might he good, as to a moiety, it being given io 
one defendant only, it could not entitle the plaintiff Jto recover 
the other moiety of the premises against the defendant, wko 
had not had notice ; for as to the written notice it could not 
affect biro, as the tenancy commenced at Michaelmas. Sdly, 
That a parol notice was not sufficient. 

Lord Ellenborough over-ruletd both objections, and said, 
a written notice was by no means necessary ; and with respect 
to the notice, as the two defendants appeared to hold the lands 
jointly, service of notice to quit on one was sufficient. The 
defendants had had nine months' notice to quit when entitled to 
but six. The notice was given on the 8th of Aprily which was 
six months before the time when the tenancy was admitted to 
have commenced. 

Verdict for the plaintiff. 

Park and BeckeU for the plaintiff. 

Oarrow and Espinasse for the defendants. 
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Lynbuy against Weightman. 

ASSUMPSIT for money lent. 
Pleas of the General Issue and Bankruptcy. 
The plaintiff meant to rely on a new promise to pay, made 
by the bankrupt subsequent to his bankruptcy, and for that 
purpose was giving evidence of general declaration by the 
bankrupt, that he would pay every body, and that his effects 
would pay twenty shillings in the pound, but there was ao 
specific promise whatever proved to have been made to the 

plaintiff- 
Lord Ellxnbokough said. That in order to bind a bank- 
rupt by a new promise, he should expect a positive and precise 
promise to pay, not given in such general terms as it was offered 
here. 
A juror was withdrawn by consent. 
The SoticUar^Gtmral and Lawei for the plaintiff. 
Qamnb for the defendant. 
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AT GUILDHALL. 

t 

SITTING-DAY AFTER TERM. 



Parsons against Crosby. ^isos**^' 

ASSUMPSIT for goods sold and delivered. A mnoii who 

The defence intended to be set ap to nonsuit the plaintiff ^||LifJ*to 5e 
was, that he carried on business in partnership with his son, used in a firm 
who shbuld, therefore, have joined ill the action. if iSctheta 

The son was called as a witness for the plaintiff. notso^norhas 

He was asked, on his voire dire^ Whether he was not a JJJf ^^ ** 
partner in business with the plaintiff his father? He said, he or profits, 
w^ not, nor had he*any sMatrie or interest in the ph>fil; but^ ™*^f**tkli*'' 
upon his further examination, he admitted that the business person wbose 
#as darned on under the firm of Parsons and Son, which word aaroeU joined 
Sdti meant himself; thstt books were printed so in their joint wiio is'the^ 
names, of Parsons and Son / that bills of exchange were so onhf penoa 
drawn on tbem, and accepted by the witness himself when ad- ^onforeoo^ 
dressed to Parsons und Son. But, on his re-examination, he sold, 
positively denied having any share in the business, or deriving 
any advantage as a partner. Hts inadmissibility was contested, 
and contended that by his own evidence he had proved himself 
a pftftder. 

Lord Ell^ NBOROU6 H. However he might have made him* 
self a partner to the world, by alloi^ing his name to be so pub- r £00 1 
Bcly used, and by accepting bills drawn as he has described, 
that can only affect himself. But that is not the question here; 
it is, Has the witness any interest in the present quc^stion ? 
Iriiat depends upoii whether be is to be benefited by the de- 
cision of this question ; he cannot be affected by it, if he is not, 
io fiifct, a purtner; he h&s denied it, and though it may go to 
Us credit, it will not render him incompetent. 

Verdict for the plaintiff. 

EfskiHeMd for the plaintiff. 

Garrow for the defendant. 
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SITTING AT GUILDHALL. 



Feb, 98Ui, 
1805. 



Stevenson et Al. Assignees of Knight^ a Bankrupt, 

against Wood. 



Money paid 
for rent to a 
landlord who 
m as about to 
distrain, by a 
trader after 
an act of 
bankruptcy 
committed, 
is not reco- 
verable back 
by the aang- 
nees. 

♦L201 J 



THIS was an action of assumpsit for money had and re« 
ceived by the defendant, and brought by the plaintifib as 
assignees of Knighty a bankrupt. The action was brought to 
recover back a sum of 90/. which bad been paid to the defend* 
ant after an act of bankruptcy, and under the following circam* 
stances: 

Knight J the bankrupt, had carried on the business of a grocer 
in Canterbury; he had also a *house at fVhiistabk; the de« 
fendant was landlord of the latter house. 

The bankrupt having got into difficulties, had left his boose 
in Canterbury on the 35th of Aprils 1804, on the pretext of 
looking after some goods which he had ordered ; but, io fret, 
he had then left his house from a fear of being arrested, and 
from the disordered state of bis affairs. 

The rent of the premises which he held of the defendant 
afterwards becoming due, the defendant bad applied for the 
payment of it ; after some delay, and talking about a distress, 
the rent was paid, but no distress was ever made. The action 
was brought to recover back this money. 

Parky for the plaintiff, stated, as the ground of the assignees* 
right to recover, that all money paid bjr a bankrupt, after a 
secret act of bankruptcy, was recoverable back bj the assignees, 
except in the particular and excepted cases protected by the 
statute 19th Geo. 11. that the cases arising under that statute 
protected payments only made on bills of exchange or goods 
sold ; that this, therefore, did not come within either of the 
cases, and, therefore^ was recoverable. 

2 The 
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The SoUciior^General relied upon the defendant's right to 
hold the money, independent of the statute, or any protection 
to be derived from it ; the ground of law which he took was 
this, that under the bankrupt laws the landlord had a right to 
distrain for rent in arrear, and the goods of the bankrupt were 
subject to the distress, notwithstanding the act of bankruptcy. 
That the assignees took the goods subject to the prior title of 
the landlord, to whom they were bound to pay his rent, before 
they could remove the goods, otherwise the landlord had a 
right to distrain off the premises: that having that right, he 
had a power to waive it, and to accept the rent, in lieu of his 
right to distrain. That he had been prevented from using that 
right here by the assignees paying him the rent, but having the 
efiect of it, by the payment of the rent he was entitled to 
bold it. 

Lord Ellcnborough assented to the law as laid down by 
the SoUcUor^General. His Lordship said. The landlord has 
by law a right of distress; he has a legal lien on the bankrupt's 
goodsy unconnected with the bankruptcy ; if he thinks fit to 
waive that right, and accept of the rent from the assignees, 
who may be benefited by having the goods, without being sold 
under the distress, the landlord should not be placed in a worse 
situation than if he had made an actual distress ; it would be a 
fraud on his legal rights to hold otherwise. The defendant 
has, therefore, a right to hold the money which under those 
circumstances he has obtained. 

Verdict for the defendant. 

Park and Espinasse for the plaintiff. 

Solicitor-Generalj GarroWy and PUcairn^ for the defendant. 



1805. 

Stevensoii 
again$t 
Wood. 



[202] 



«0S CASES AT NISI PRIUS, 



ms. IN THE COURT OF EXCHEQUER. (•) 



Ji/fl/?Vth. Wright, Esq. against Smith. 

Whenatenant fXlHIS was an action of debt) under the statute oC 4 GeOi 8« 
5^^?oraf- ^ ^- ^> *^ recover double the jearly vahie of certain landft 
ter the expir- in the perish of Wickham Bishops^ in the county of J^isejr. 
Um ^d the "^^^ ®^^'^" ^^^ brought by the plaintifl^ who was the landlor«l^ 
landlord reco- against the defendant who had been the tenant, 
irersthepos- r^y^^ declaration was in the common fi>rni, statinr that Ifae 
ejectment, he defendant held the lands in question as tenant to the plaintiff 
cannot after- from year to year ; that the plaintiff on the S4tb day of Mafch^ 
tatn an action ^° ^^ Y^^ 1803, gave the defendant notice in writing, to quit 
of debt under the said lands on the 99tb day of December following^ (which 

^ssf for the' ^^^ ^^® ^^^ ^^ ^^'^ year)* but that the defendant not regarding 
double value, the statute^ &c. did not on the determination of the said,tam 

deliver up the possession of the premises to the plaintiff ao* 
cording to the notice given, but wilfully held over the same^.bjr 
reason pf which, and by force of the statute, the defendant be« 
came liable to pay to the plaintiff the double value, &c. 
[ ^0^. J The cause came on to be tried at the Lent Assizes for Eitex 

in Marchy 1805, before Hotiiam, B., when a verdict was foand 
for the plaintifl^ subject to the opinion of the court, upon the 
following case, with liberty to turn it into a special verdict if 
either party thought fit. 

That John Wright^ the elder. Esquire, being seised (amongst 
other things) of the premises mentioned in the declaration^ 
which consist of a manor bouse and forming buildings, with 
nearly 500 acres of land, by indenture of lease dated the 10th 
of October^ 1782, and made between the said John Wright of 
the one part, and the defendant Josiah Snif/A of the other part; 
in consideration of the rents and covenants in such lease ex- 

(a) Though the above case is not a determination at Nisi Frius, but of 
the Court of Exchequer, upon argument t yet having occurred on the Cir- 
cuit, and containing a point of law of much importance, I have thought 
fit to insert it here. 

1 pressed, 
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pMiM^i dMariMd- and kaMd tbcp saidpi Wiiae tf ioiltieA^Rtii& T80S. 
ant, to bold from Michaehmwilmihstf Ibr WtH^tiif cf tweutf 
at tbe yearly roDt of 291/. payable halAyesriy. 



TbatAtfiaid JMn WfigU^ fiiy blb^ lost wilt amr tM^iWfi^ &»». 

in writing,^ dattfd^tfte Oth'Of Jlfor^^ 1789, add dttlyexeMtlftd^lBr 

passing real eitates, gare and derisiedfAilioilgat o^er 'tlniig«>tlto 

preoMsewMmtioned in tbe' deeteraiion (subject to a' rettt<»elfargi^ 

of 8MNL ta the testator^s daughter, Ann JLuardj for Her fife^tbr 

Hie lae of the testator's son John WngtU, and Ms- assrgoify 

dbriiig (he term of his natorat life^ irlth remainder (lifter cHlier 

OSes which are since determined) to the use of (Be*tMtftot^ 

gnmdaeni Peier Luard^ (who had tlAeil the name of tFUgfUJi 

the- now- pbrintifl^, nnd bis assigtiy, daring the term of BM iia>« 

taral Ufef with divers remoindefe Ofer. And the ttetetvn* bjr [ 205 ] 

hii Will deriared as ibilows : Alio> my will is, that if rfialFaflrtf 

may be kwAd ibr my ssM: son^ and' my said^ gfandsone Md 

daogfatera, whether* oovert or* sotej. respectfreiyi as and when 

tbey shall eomointa and be in the aetttal possession of my saiii 

estates and'premises^ or any part thereof, by indentorottitder 

tteif* respeotire hands and seals, to damise and feaee the same, 

#ratiypcMit thereof whereof they^ shall* berespectivefy'iirthe 

ittaal pee oooo iooj accept the' manor of HfOfBM P\fiorffj ami 

the mansion house and demesne lands thereto belonging (iHfieH 

wer9 ii» part of the prefiiises> ill qnestion) unto any person; or 

person^ fbr any term orwnmber of yean^ not vxceedii^ twenty* 

one yean la possessioiiiv and not: in re^rsion, remaiinin', f/t 

expectanoy^ ^ So as upon' every saoh lease thefe shod 'be* il^ 

ssnFod^and mtidfe payaMe durfing the^contlilUBnce tfiereeif i*e* 

spestTrsfy, the best impretod ren€ that eaiy reaMxiaMy be had 

fbrtbe<samey wittout takri^ any sanr or smns of money, M 

othtsr-thiiig by way of fine^ fbr or tw respeet of seeh kose-of 

lenses/* and ao aa none of the said leases shaH be madlir dts* 

podishaUe of wastes by any cnpresrwordA) and thal> in every 

lach lease there be contained a; clAuse of reentry fbr non^pajr^ 

neiH of the rent er rents thereby respectively reserved, and 

that'Mch' lessee or lessees seal and deliver counterparts of sneh 

haeeor leases. 

nm the said John Wfighiy the^ ttsstaton died ih the year 
1787, without revving or altering^ Me said will', wbterenpou 
JokmWrighif hi»eon, first devisee for Hfe, entered inttr pos>- 

the vsceipl <ff' rente^aMd pt^fits' of the* prenrisM m 

leaasfi 
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1805. leased to the defendant, and continued in the ponession and re« 

^^^^^ ceiptthereof until the time of his death. 

mgmimi That b]r indenture of lease, dated the 25th of Jl/ay, 1791,and 

^""^^ made between. the said JToAit fFrtg'A/, the son,. of the one part, 
and the defendant of the other part, the said John JVrighij the 
son, in consideration of the surrendering and yielding up by 
the defendant of the said indenture of 10th of October^ 178S, 
and of the rents and corenants expressed in such new indent* 
ure of lease, demised and leased the premises mentioned ja 
the said declaration to the defendant, to hold from MichaeU. 
mas then- last, for the term of twenty-one years, at the yearlyi 
rent of 250/. payable quarterly, and under the like coTonantt^ 
provisoes, and agreements, in all respects as were expressed in 
the said former lease. Amongst other corenants on the de- 
fendant's part in both the before-mentioned leases, was one fbr. 
doing the repairs at his own expense on being allowed rongh 
timber; and another for providing a. dinner for. the manor 
steward and officers on their annual court day, the expense 
of which dinners amounted to about 20{. perammm. » 

That the premises comprised in the before-mentioned leases 
were^ on the 25th of May^ 1791, reasonably worth the annual 
rent of 400/. under such covenants as are contained in the said 
leases. 

That the said JoJm Wright^ the son, died in the year 179§| 
without issue, whereupon the before-mentioned estates came.to 
the same Peter Luard, the grandson and next devisee for life 

[207] named in the said testator's will, who by his Majesty's . royal 
licence and authority then took upon himself the surname of 
Wright only, and entered into receipt of the rents and pro* 
fits of the said premises, and the defendant regularly paid him 
the rent reserved by the last-mentioned lease, from the death of 
the said John TFrightj the son, down to, and inclusive of, that 
which became due at hady^day^ 1802, which was the expiration 
of the twenty years originally granted. 

That the plaintiff alleging that the lease so executed byJoAii 
Wright^ the son, was not consistent with the power of leasing 
given him by the testator's will, inasmuch as the best improved 
rent that could be reasonably had for the premises had not been 
reserved thereby, claimed to have ^uch, lease. delivered up and 
vacated ; but the defendant insisting on the validity of such 
last mentioned lease to him as warranted by the said power, 
and that no fraud or collusion had been used in the obtaitiing 

it; 
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it : the plaintiff, oo the 24th of Marchj 1803, caused the de- 1805. 

fendant to be served with a notice requiring him to. quit and 

deliver np. the possession of the premises at Michaelmas then ^YjS? ' 
next ; and the plaintiff being uncertain, whether he was bound Smnm. 
to consider the defendant as tenant under that lease, or as te« 
nant frona year to year, on the S3th of September ^ 18(^, caused 
the defendant to be served with the following notice : 
Sir, 
I do hereby give you notice, that I shall, on the S9th day of 
September instant, demand the possession to be delivered to me L* ^^ J 
of the lands and premises held by you under and by a lease 
granted by John Wright j E2sq., deceased, my late grandfather, 
and which lease will expire on that day ; and I shall at the 
same time attend on the premised to receive possession of 
the same lands and premises. Dated the 25th daj of Sep* 
iembery 1802. 

Your*s &c. 
To Mr. Jasiah Smith. P. WRIGHT. 

Wickham-Hall, 
Wickham-Bishops, Essex. 

That the plaintiff duly attended on the said demised pre- 
mises according to the terms of lUst-mentioned notice, on'Mi« 
chaelmas-day 1802, in order to receive, and then demanded the 
possession. That the defendant insisting on his said last-men* 
tioned lease, refused to quit the possession, and held over, and 
continued in possession of the said premises until the same 
were delivered up to the plaintiff under the writ of Habere Jo* 
das potsessionemj and agreement hereinafter mentioned. 

That an ejectment for the said premises was brought in Mi' 
chaelmas Term, 1802, to which the defendant appeared in Hi* 
lory Term, 1803, and the ejectment came on to be tried at the 
Sommer Assizes, 1803, where a verdict was found for the 
plaintiff, on the ground, as expressed by the jury, ^^ That the 
best rent which could have been fairly obtained for the premises 
had not been reserved, but that there was no fraud or collusion.'* 
Mr. Justice Heath, before whom the cause was tried, giving [ 209 3 
the defendant leave to move as he should be advised upon such 
special finding of the jurj. (a) 

That 

(s) The prouiid ttken it the trial before Mr. Justice Heath, upon which 
be doubled, and g«ve the defendsnts leave to move, was, that the clause 

could 
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TlMt iw Mkhaibhia Tetm^ 1809; the defenldttnt ^tplM t^ 
UmiSm»t6( Exchequer for a new trifti of the ejectmeat^ and 
obtlliMd a rule Nisiy afsuost which eaose wae 8he#n on the 8d 
otJMfViN^y fall) pfkm the Court haTing heard tho eoansel oa 
billbsfde^ iefilsed a new tlial. ' Thatjudfmeat #at iignedea 
IIWi'4lli tff Febmmyf whea a writ of error apoa that judg^aient 
was sued duty and allowed aad the tUawance thereof sel'vad^ 
but which was afterwards abandoned, the parties eailsring into 
^&kll§WitgtigttBfMnii <<That, on the 5ih day of JMsHcA, 
I804| tm Mgr^ta^M was entered into batweeo tlie paHiea of 
llMlf dtft«; hf which the defendaM agreed tw i^ivo all faiHiiMr 
(McMdidg* M' fh6^ writ of error brooght by hitai for rdsefTiBg 
tM jtrtlgnMnt obtai&od in Mie ejectment oeiuse^ aad to jfay tha 
Mstth^ eiirfl ij^ctaient ind writ of error when taxed : and a 
WVit 69 pMSessioa was ta b^ executed immediatefy as to tbe 
premises (except certain parts thereof, which the deAidaol was 
to retain the possesiionfof for certain times, and upon certain 
tenil# eti|laU^ &i such agreement), and tbi^ plaintiff tlMrel^ 
agreed to pay, or allow, to the defendant the sam of OGIi being 
the increased rent which had been paid to the pkiatiff fMMI 
Lady^dayj 1796, to Ladt/'datfy 180S. But the said agreement 
r 810 1 ifB# dbtUmd t» be witbmtf prejudice to ady aetiion or sail ttal 
iiitgbt't>rbl^ooghtagaio8t* Iba defendant for recover ingi doable 
fitf ytwrlyt fUloa of the' prnnises for holditig d?er possctosMta 
tb^iMTydfter the.expimtion of the said first-mentioned l<Mse^/to 
thvtiawr af ^s^outing.tbe writ of possession, or to aay actioa^r 
9§lt for #ed6^ery of the mtoie profits of the premises, and tha 
dUnHlgtli sustained by witfaboldidg the possession thereof 

That^> Udder this agreemedt^ the phintifi*, on tha Ttbday of 
Mhfch tMt, ^0S6'pttt into poseession by the sheriff, under a Writ 
9t H^irt JhciOi possemtmentf of the whole of the premieeif 
medpt' euch pai^r thereof, as were reserved by the agr^ment 
for the- d&fondant,add wbich' were delivered up by him to Ibe 
piaidtiH? before the dommeooement of this aotioB at thef res^eO 
tiv# liuMS agreed on for thiit purposiB^ 

Tim ijuesiidH for the opiniod of the Court is, whether andeV 
Me btfol^nAeiitioned foots the- plaintiff is entitled to recover. 
If the CouK shall be of opinioa thaihe is, the verdict it to standi 
if not, a nonsuit to be entered. 

cool) only apply to cases where there was fraud and collusioa between the 
SBiietfor life aad the lessee to pr^adice him in lemainder, act where it 
foirly let 

The 
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Tb? case vtm ihii 4ay argued by Marry($fQf the pUtintiff; 005. 




Eipinasse^^r the doiffidant. 
Af^vtyo^— This 18 a ease io vWdi a IbMant barjmg a r^gnUir 
Botiae IP ^k given to him by his Jandlordi Miialu 64 tP tiold 
pycMT after Ae as^^firatioa ef rach fioticey though llie notioa vat 
negolar, and it determined with the year; vbp patahis UinAlord 
lo iba fa:pea8a of an ejectment, and, ia (aot, tP every expenae 
4bai<Q0u14 bf iocarred. It reqatres bot little aUeotioa to the 
t^ of the pcit, or to the oaacAiag part or it* to 3ea tiial Ihjs 
aaip CPiaaB clearly vithin it. The act certainly eppliae tP [SlI] 
aivwy 4918a pf a w^ful holding over by the tenani, ;after be bas 
bad due notice to quit, and the only point in this case ia, wba- 
tber this was a wilful holding over or not. 

Tba statute was made for the benefit of landlords, and in- 
tpodad to give them an additional security. The titfe is, An 
actftr tba e&ctual preventing of frauds eomatttted by tenairti; 
apii III Ae pmamUe U is, for seemring the lessors and iand- 
^w^amAbaif j«|ist rigbta ; aad it then enacts, ^ That in aaaa any 
^i^Hit or Asaantft, for any teiw of lives or ytears, or other parsoa, 
pvhp fkr0 pr 4iaU oape jato ppssession pf any la#id, tenements, 
(9r ImmdMameaits, by, from, pr under, or by eplllisioa with aacdi 
leaeati^ tenants, sball wilfully beld over any landa, tenem^ela, 
or bamdjtamwts, after the detennjaation of ancb term or 
tara^Sy apd after demand made, and notice »n wriiing given for 
delivering possession, &c. The landlord may reeoaar the double 
v^lifo of the premises, in an aiction of debt. 

To bring the case within the statute, the term of the tenant 
mnst be at sin end, his interest determined, and a demand af 
the possession have been made by tbe landlord. In this case 
the fdaintiff had a judgment in ejectment to recover from the 
lime of the expiration of tlie notice to quit. A demand m^a 
at tbe trial proved to have been made. He did not quit accord* 
ingly, but wilfully kept the possession from his landlord, and 
be is^ tbereCbre, within the words of the act. 

Tbe books are very barren on the subject of this action. In 
WiUdnum v. Ckdkt/^ 5 Burr. S694, it is said that this is a reme- f 81 1 1 
dial law, and all the statutes must be considered as made 
m pari nHUfiri€. By tbe statute 11 Geo. 2. c. 19. if the tenant 
givaa notice to quit and does not, he is liable for doable real ; 
the reason is the same, that wherever the tenant holds owefy 
after Ike foesessiDn lawfiUly raqutred by bis landlord, be sbeuld 
be lialde to tbe double value. 

Lord 
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1805. Lord C. B. Macdokald— Do you mean to contend, that in 

J! eyery case of a holding over the tenant is liable to double 

mgrnkui value ; or do you apply your argument to this particular case ? 
. fimn. Marryat — I mean to contend that he is liable in all cases ; 

—what aditional security has the act given unless it so applies ? 
A man may become a trespasser and be deemed to have 
' committed a wilful trespass even when he endeavoured to avoid 
it. In the case of Retinoids v. Edwards^ 6th Term Rep. IK 
when the defendant had notice not to come on the plaintiff's 
lands, and it was proved, that he had endeavoured to avoid 
doing so, and to inform himself of the boundaries of the plain- 
tiff's land, yet having ignorantly come on them, he was held to 
be a wilful trespasser. 

Espinassej for the defendant — ^This is a case arising out of 
am ejectment brought by the reversioner, to avoid a lease made 
by the tenant for life, who had a power to make leases under 
certain terms and restrictions. The lease under which the de- 
fendant held, not having expired by lapse of time ; relying on 
. the validity of that lease, he defended that ejectment, bat with- 
out success, and it is now attempted to subject him to the pe* 
£ SIS ] nalty of double the value of the land for having contested hi* 
right to it by law. It is singular, that this is the first action of the 
eort, which has ever been tried upon this act of parliament, at 
least we have no report of any. such, though the act upon which 
4t is founded passed in the 4th year of Geo. 2. and it is no un- 
convincing argument that the legislature never contemplated a 
ease of this description : that those who lived at the time when 
it passed, and* who knew the evils against which it was meant 
to guard, never thought of applying it to such a case as this: 
they were content to bring an action of trespass for the mesne 
profits, the usual and ordinary remedy in those cases, and to 
. recover in that form of action the value of the property which 
. the tenant had withheld. If the construction contended for by 
the plaintiff is the true one, the word wilful may be totally 
blotted out of the statute ; for if the mere act of holding over 
the possession, whether under a claim of right or not^ is to sub- 
ject the tenant to the double value, a holding over and a wilfitl 
holding over are one and the same thing; and that word upon 
which the whole of the case is admitted to turn, is an useless 
. and inoperative one. 

. But no such inconsistency is imputable to the legialatfire« 
The term wilful^ taken in its common as well as legal -aigoifica* 

tion, 
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lioo, 19 of perfectly definite meantog. Where we say a matter 1805. 

18 wilfully done, the mind accompanies the act ; and if the act " 

is wrong, it is meant that it carries with it an imputation of ^igmhut 
blame : the will must accompany the act ; it must not onlj be' &m. 
wrong, but be known to he so when it is committed ; that cannot [31^] 
be wrong which is not known to be so at the time, and when it 
16 by matter subsequently arising by the determination of law 
till then doubtful, that it is ascertained to be wrong or not. 

When this ejectment was brought, it may be asked, did the 
defendant verily and conscientiously believe that he had a title 
to the possession of the lands? Or did he not? He certainly 
did believe he had title, for be had a subsisting lease ; and the 
landlord derives title, and seeks to recover in the present 
action under a deed iii his own possession, and locked up in his 
own desk, of which his tenant could have no knowledge what- . 
ever. With such lease in his possession, and ignorant of the 
rights and power of his landlord, he, for that reason, defended 
his possession ; can it be said, that the law was so clear, that 
be was wantonly opposing* the legal title of his landlord ? - The 
Court will see that no defence could be made from a more firm 
conviction of its rectitude ; for the law of the case was unset* 
tied ; the Learned Judge (Mr. Justice Heath) whotried it, 
doubted of the law, and the reserved point shewed his doubts 
on the subject : under such circumstances the defendant could Vid.aote fol. 
not be deemed to be wilfully and contumaciously holding over ^^^>^^^^® - 
the possession, when he was so circumstanced as to be placed 
in this dilemma, that he was either to give up property to 
Which he might eventually be found legally entitled, or in case 
be unsuccessfully defended his property, he was to be subjected 
to the penalty of double the value of the lands. 

In legal acceptation, the term wilful is perfectly understood ; [ ^15 j 
all the determinations upon it refer to the quo animo the thing 
was done, and important legal distinctions arise on it. ' In the 
ease of Samgnac v. Roome^ 6 Term Rep. 125, where the 
plaintiff declared in case, and stated in his declaration, that the 
defendant's servant wilfully drove his carriage against his 
chaise, it wisis held, that the word wilful varied the nature of 
the action, which should have been trefspass vt ei armiSf and not 
case. ByStatute 8 & 9 W. III. chap. 11, in action of trespass 
vi ei arms J where the trespass is proved to be wilful and ma« 
liciouBy'fiill costs are given, though the damages are- under forty 
What is the test of a wilful trespass? That the 

party 
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189& P>^ <1^M I^ Jiotice, and that be Jsnowingiy oommts tlia tres- 
paiB. To apply 4he law under that statute to tbe preseuti the 
wovds ef .the piiesent act ^re, ^^ Who shall wilfully hold over 
aJEker 4be deteiiBiinatioB of their -estate." Can a man be takl 
«ilfii% to Jiold'Osver after the deterroinalioQ of bis estate^ be* 
fiire Jib koews whether 4bat estate is legally determined or not? 
And did ^e defendant here Icnow that bis estate was deter- 
mined bgr 4he notice, until after this Court had decided thnt it 
was eotdeteffmiBed, by tbe judgment they pronounced 4ipM a 
doUbtftll 4K>ia0t ^ law i To sul^eet the party 4o the lefiect of a 
wiMalact, it meit be wilful at tbe time when it-was done ; these 
oonld 'be no wilful faoMiug ovier 'wrongfully iMbilie 4he riglU was 
doubtful in rpesnt of law. 

No ffmm fs certainly to be found in the books -diiiectlgr ^p* 
plying 4o ibe'potnt iu iifuestion ; but <it is certainly nndeMtood, 
thai acase of Ibis sort oaoeoccurred before.Lord Maksfibu»9 
[ f 16 j Ib irbicb ibeee bad been a treaty Ibr a further term between 
tbe landloed and ihe tenant, but which afterwards went ofl^ tbe 
tenant baaing kM over daring tbe taeaty, and tbe landlord 
bavipg bpeugbt an acUon for the double value ooder this act of 
Parliament, Lord MANSjpiBLn bdd the actioa not to be main* 
tainaUe. (a) 

Lord Cbinf Baron Maooonalo delivered the opinion of tbe 
Court, and afler stating Ibe case, said, Tbe i^uestion, tberelbre^ 
if, /Wbetber- the action under these circumstances is maiatein- 
Me i The title of tbe act is to prevent fraods committed faf 
tena|iis» but the act could never be meant to apply to a case 
where no fraud was intended, and where the resistance to the 
possession was under a fair claim of right. 

The true construction of tbe act appears to be, That where 
there is clear contumacy in the tenant, be shall be within tbe 
penalty of tbe act ; for if there is any doubt ; if be had any fiiir 
ground of defence, end that defence wMbondJide taken, it 
would be a hard construction to subject him to a petmhy^ for 
so it is called in the act, for a fair assertion of his title. 

Was there any contumacy here, or any fraud in the defenoe? 
Tbe tenaat bad a lease, though it turned out eventually to be 
a bad one ; independent of the reserved rent, be was boood to 
provide a dinner for the BiApp and bis suite, which was not 
defioed in point of eiipense^ and was an addition to tbe re* 
served rent ; besides which, the tenant was bound to repair ; 

(«) I was infsrmed by Mr. Serjt Lmu ai thiscascy but he had no nete of it. - 

though 
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tbough , tbe reserved r^nt might, therefpre, be lees than tbfs 180& 

▼alue, there were additions to.it of some importance, which 

migjbt warrant him in relying on the validity of his lease. agaUui'^ 

\i is a strong circumstance as applying to the action itself, ^^y^^\ 
that no authority is produced by the plaintiff's counsel in 
support of the action. The usual course has always been by an 
action of trespass for the mesne profits, and therp seems to be 
DO reason for substituting this action for it, as in trespass for 
the mesne profits the jlandlord may recover the full value of the 
land. 

As, therefore, there was no contumacy in this case, nor any 
fraud. CD the part of the tenant, but a fair holding over under a 
claiiB of title, and no authority has been offered to us in sup- - 
|x>rt of it, we are all* of opinion that the action is not main* 
taioable, and that the Postea must be. delivered to the de« 
fendaot. 
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The King against Davey and Another. 

fTlHIS was an indictment against the defendants for a nui- whmt facts 
JL sance. are evidence 

The nuisance charged in the indictment was, that the de- ^q indictmeot 
fendant erected, and caused and procured to be erected, certain foranubance. 
furnaces and ovens for the burning of coke, whereby great 
quantities of smoke was thrown out and vapour raised ad com^ 
nnme nocumenium of the inhabitants. 

The prosecutors proved, that the ovens did throw out great . [ 818 j 
quantities of smoke, the sulphureous smell of which was very 
offensive to the inhabitants of the adjoining houses ; that the 
fiimitare was spoiled ; and that flakes of fire often came from 
tlie floe of the furnace, which might have been attended with 
danger. It^ however, appeared, that the houses were all in- 

Vol. V. O habited, 
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iHXi. bfibiMd^ and, in fket^ tM ndt UMin dioHtarklM hi ipoiot brSmiWS 

^^1 Hbath, ^.) ^h suhiniilig il^, obMrved to tM Jory^ iMt to 

MvkV. cdmtitute a noiskiM^e it unidt appear lattisftietorily to tteia ^at 

fhe gridraace was eitber dedtraetfve 16 ^e l^eneinl tealth bf 

Ae inhabitants, or tendered their diirellingfi dncoliirortbhfo W 

tintahantable. That all the witnewea ditted appeal^ to bb in 

health, and not to have tfoSered from thd effiftt tf the ftfMikift. 

Tbei^ whs no noxious composition, to ataenie, 'or aaiy mattfet* 

from which the vapour might be produced, so as to endanger 

Ihe health of the inhabitants; iior had irisy raediieal pe^n 

been called to prove any deleterious iqualhy in it II hadlMM 

' stated by one witness, that his wife's 'health had Buffered, but 

there was no evidence to shew that her illness prooeisddl frdA 

thb smoke-; she might liave been ill 'from Othcr'cawses, mnd4bi 

jury were not to consider the delicate health of any indivtilail 

as constituting a public nuisance, as some persons could not 

enjoy their healths in the neighbourhood of a city. With re* 

spect to the injury to the houses, the smoke caused a sulphu* 

[ 819 j reous smell only ; it might be unpleasant, and make people 

coogh, but it appeared in evidence, that it was most offensive 

in the open air, and when the windows were shut, did not affect 

the houses: then, as'to'fhe'fla^s of fiire, AMy lippeared to 

extend but a little way ; this was not sufficient, and should 

seem rather to be the object of an action on the case. To make 

this nuisance indietabloi it should appear to be more extensive, 

so much so, as to be generally dangerous. 

Defendant wsh'iBkequttted. 

Best, Seijt. and Marryai for the plaintiff. 

AfObMi tat ihsHetkHS^. 
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1805. 
Rn against Skinner, 

THIS was an indictment against the defendaDt, Alderman if there has 
Skitmer^ for not repairing seventy-five feet of a ditch ^^^ ^ ^^' 
feoiiading a certain part of the highway leading from Miicham on the high- 

|lo Emelli, way, and the 

Ijl appeared in evidence, that this part of the road had for- ^^ hTand 
aoerly .bean a waahway, bounded on one side by the land occu- repairs that 
pied >by, and belonging to the defendant. There had been an ^^way^ 
jtftvbway from the road into the premises of defendaat, which which was in* 

had formerly belonged to a Mr. Barlow. J"'^«* \^^ , 

-_- , • . . . 1 . ^ , « .« « < i. « encroachment 

7he road had been raised six feet, and the washway wbarfed once, and 
on the side up to the highway. Jhen leaves it 

Mr. Barlow wishing to change the entrance into the premises, or parish to 
took the archway awajr, and made 'another as an entrance into repair in 
jHM>lher part pf the premises. Upon taking away the archway, shau'not he 
Afr. Barlow wharfed up the part adjoining to the road, being liable in 
the extent of the old archway that had been taken away ff {he%o^^^ 
twenty-five years before; and Mr. Barlow had at different prietorof the 
times repaired it, when it had become out of repair. f^'^d 'ha°^ 

The above facts were proved by the prosecutors. The de- any length of 
fenee was, that the old archway was an encroachment, that fj|inereTOired» 
being so, the party who had made it was liable to keep it in ofhisliabi* 
repair, while it so continued ; but that when it was removed, lity, unless 
if the party reinstated .the -ditch adjoining the road onee, and p^fS^eri- 
.left it in a perfect state of repair, that it was sufficient: and for denceof ca- 
Oat purpose cited lUx v. Sloughion^ 1 Saund. 160, and i?jp ^wchment 
jierle ArmUage^ Ambkr Reps, they then contended, that Mr. ^ ^^ ^ 
Barlow having, upon taking away the archway, wharfed up the 
ditch to the road side, and so perfectly repaired the ditch, tiiat 
die omu of future repftir could not be thrown on the defendant 
who had succeeded him. 

Hbath, J. This indictoiieat coqsists of4wo ccijunts; -the 
fa«t <^ff]ges the defendant to be liable to the repair bjy r^nspn 
of 4he tenure of cer^io lands -abutting on this ditch, wlu^fa 
(he boundiuy of the highiwagr^ ; and the .SQcoqd cjhacgqs 4||s 
liahility ^lqr . reason of .his occupation of 4he M^* The .de- 
tal^nit aajf, theciB wps an jsr^way Icwdingfrfp Uborpajd jo^ 

OS 1iis 
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1805. his premises, which was an encroachment, but which having 
' ■ be6n removed by his predecessor, and the embankment being 

Jf^iwI perfectly made, no liability attaches on him to repair ; but I 
SKtmiBR. see nothing to warrant us in saying, that this *wa8 an encroach* 
*[ 831 ] ment. No evidence is given of the time when it was erected ; 
if that had been done, it might then have appeared that it was 
'^an encroachment, and the law would have been as cited by the 
counsel ; but here all the evidence speak of the old arch and 
of the water passing under, and speak of it as existing out of 
all memory. But usage is in questions of this sort always to 
be attended to ; if Mr. Barlow had contented himself with re- 
pairing it once, and then left it to the trustees of the road, or 
the parishioners, to have afterwards repaired it, it would have 
the appearance of an encroachment, but he for twenty-five 
years, at different times, repaired it ; that shews his sense of 
his own liability, and is consistent with the case of the prose- 
cutors. 

The jury found the defendant guilty. 
Shepherd^ Serjt. and Morris for the prosecutor. 
GarroWi the Common Slerjeant Knowlys^ and Marryaij for 
the defendant. 



4 



Doe ex dem. Churchwardens of Croydon^ 

against Cook. 

Ab examined nriHIS was an ejectment brought under an inclosure act to 
booLs of the -L recover "the possession of certain sand-pits on Shirlejf 
Manor, that Common^ in the parish of Croydon. The common had been 
have been de- divided under an inclosure act, and the pits were claimed by 
mised, is evi- the plaintiff* under an allotment. 

dcncewithout ♦•pj^g defendant relied that the pits were distinct from the 

prodactioD ^ 

of the books soil, and had been leased by the Lord of the Manor, they being 

^A°^xlh^ copyhold. 

were demi»- To prove the fact, the defendant's counsel produced an ex- 
able by cos- amined copy from the books of the Lord of the Manor, to this 
^•V 9Sa 1 P"T*08e ; " A. D. 1774, at a view of Frank Pledge^ Sec. The 
^ ^ homage present that Thomas Parry^ Esq., held all the piece 
of waste land on' Shirlejjf Common^ in the parish of Croydatt^ 
together mth all the sand-pits and gravel-pits then made^ or to be 

tnade/^ 
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made;^^ they then offered in further evidence similar proof of 1805. 
other siibfieqaent deioises. ' 

Bes/, Serjt. objected that this evidence was inadmissible, eiiQ^hwark 
That the premises appeared to be copyhold, and it should ap- ens of, 
pear that they were demisable by custom ; that could only ap- ^^J^*/ 
pear by entries from the books themselves, that the premises 
had been so demised, and that this could not be established by 
an entry of a demise no farther back than the year 1774. To 
estabUsh this, therefore, the books themselves should be pro- 
duced, in order to refer to antecedent entries, by which the 
custom to demise could be established. 

Heath, J. said he would receive them in evidence, and they, 
were admitted. 



[223] 
Read against Borradaile and Others. 

THIS was an action of trespass against the defendant, the Defendant 
late sheriff* of Surry y and others, for breaking and en- T^ent by r»5 

tering the plaintiff^'s house, seizing and taking his goods stated ^on of the 
• .• J I .. non-perform- 

in the declaration. ance of scvc- 

The defendant pleaded, first. Not Guilty ; secondly, That in ral promises 
Trinity Term, 44 Geo. 3. one William Henry Surmanj by the uiJ^^'he 
consideration and judgment of the Court, did recover against Record, when 
one Joseph Mombrun the sum of 30/. as well by reason of the ^"^^j^'J!^ 
non-performance of several promises and undertakings of the on one count 
said Joseph Mombrun^ as for his costs and charges by him in ^^^J* ^^ ^^^'^ 
that suit expended, of which the said Joseph Mombrun was referred to 
convicted, as appears by the record, &c. It then set out the theprothono- 
writ of Ji. Ja. issued on that judgment, and justified the entry rlldmur ^ 
under that writ. iamna as to 

Replication de injuria sua propria. counu. lUU 

The plaintiff^ proved the taking of the goods and their value, a variance, 
and that they belonged to the plaintiff; and not to Joseph Mom- *"j^^°^* 
brun the defendant in that action. plea. 

The defendants* counsel in proof of their plea produced an 
oGce copy of the Judgment. The action had been brought 
against Mombrun^ as the acceptor of a bill of exchange, on 
which there had been a judgment by default, and it had been 
referred to the prothonotary, who had taxed principal, interest, 

and 
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1805. and costs, upon wbieb final judgment had been sigmd. 'fhaf 
" office copy of jadgment set out the declaration atid jildgmeift by 

mg^H nil dieU, wherefore the said William Henry ought to recover 
BoEUAAiLE* against the said Joseph his damages by occasion of the pi'emiaesy 
and hereupon the said William Henry^ here in Court, remit* 
to the said Jaepk all such damages as he the said Willkim 
Henry hath sustained by reason of the premises in Sd, 3d, 4tb^ 
and last counts of the declaration mentioned, therefore the said 
Joseph is free from those damages ; and thereupon the said Wil^ 
Ham Henry prays judgment and his damages by occasion of the 
premises, in the first count of the declaration mentioned ; and 
because it appears that the said William Henry hath sustained 
damages by reason of the premises in the first count of tbe 
declaration mentioned, to the amount of 13/. besides his costs 
and charges; therefore it is considered, that the said William 
Henry recover against the said Joseph his damages by occasion 
of the premises in the said first count of the said declaration 
mentioned, to be adjudged to him, &c. 

It was objected that this evidence did not support the plea* 
That the plea set out, that the plaintiflT in the action of Surfnan 
T. Mombrun^ had judgment recovered against the defendant 
fbr the sum of SO/, by reason of the non-performance of th^ 
several promises and undertakings in the declaration mentioned; 
vrhereas the judgment was not a judgment to recover by reason 
of tbe non-performance of several promises and undertakings^ 
but of one only, namely, that laid in the first count. 
[ 225 ] Heath J. ruled it to be a variance, and that it did not bii»> 
tain the plea, 

Verdict for the defendant. 

Garrow and Lowes for the plaintiC 

Besi, Serjt and Comyn for the defendant 
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LAST eiTTINa IN TEVi^. 




HuLLMAN against 

THI9 «ff»!W> J>«tiPP op tbe/jaipe bj th^ plaintiff i|8 the QWJjer Deckntioa 
of certain goods shipped on hoard a vessel called the hi case, for 
TVtton, against the defei\4ant, as owner of a certain other ^^^^^ 

ve^ieK naginp, and 

The declaration stated the grievance thus, That the defend- ^"[^^b °ihidi 
•nt, by his then servant, so negligently, carelessly, and unskil- another ship 
fully steered and directed the said vessel of the defendant, that wasiojaredJM 
by and through such negligence, unskilfulness of steering, ma- by eviSraceT 
naging, and directing the said vessel of the defendant, she vio- "^^^^[^^^^^ 
lently drove and ran foul •of the said ship called the TVtVofi, by SS^^^nJiii. 
which the injury was occasioned. M\j stowing 

It appeared in evidence, that the plaintiff and defendant's fc^uSiilS 
Tessels were sailing in different directions ; that the defendant's hold of the 
vessel carried her anchor on ber side, and in great part under ^^%^7^'' 
water, and that the anchor had, in fact, taken the Tiiiony and to her side.'' 

broke ♦[ 227 ] 
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1805. broke into her side, by which the goods had been damaged, so 

that, in fact, the injury was caused by the unskilful and impro- 

ffr^rf'^ P^** mode of carrying her anchor. 

Bbjtjibtt. The Solidtor^General^ upon this evidence, objected, that the 
injury proved did not correspond with the declaration : that the 
injury was not occasioned, as laid in the declaration, by any 
act of steering, directing, or managing the vessel, but from her 
improperly carrying her anchor, and the evidence, therefore, did 
notsupport the declaration. 

It was answered by Erskine^ that the suffering the anchor to 
remain in the state it was when the injury happened, was a 
neglect of the master and those connected in the navigating the 
ship, inasmuch as it was their duty to keep her in proper trim^ 
and her anchor properly stowed. So that, in fact, the injury 
had proceeded from the negligence of the captain in improperly 
steering and navigating the vessel. 

Lord Ellbn BOROUGH said, that the evidence must corre- 
spond with the declaration, and he was of opinion that the cause 
to which the damage laid in the declaration was ascribed, was 
not the true one^ nor did the injury arise from the negligent or 
f 228 1 careless steering, or directing the vessel, but from another 
cause, namely, the improper stowing of the anchor, and though 
the plaintiff might have laid the grievance in his declaration so 
as to bring it within the actual cause of the injury, he thought 
he had not done it here. 

Verdict for the defendant. 

Erskincy GarroWjBud Taddy, for the plaintiff. 

Solidior-Generaly Parky and Lawes, for the defendant. 



HuLLMAN against Bennett. 

Mr. Erskine moved for a new trial on the ground of misdi- 
rection in the Judge, but the Court refused the rule. 
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Kendray against Hodgson^ Gent one> &c, Mays\. 

FTIHIS was an action of trover, to recover four bills of ex- An attorney 
-■- change. kluKt" 

The circumstances of the case were these : — A commission a^eein^ to 
of bankrupt had issued against the plaintiflf; the defendant was Ej^^^-^i^f 
concerned for several bill-holders, and sued out the commission, exchao^, on 
After it had been proceeded in, the parties came to an arrange- certain thinp 
ment by which it was agreed that 298/. worth of goods which had pereonany lla^ 
been taken under the commission, and which were, in fact, the ole, unless he 
property of the bankrupt's father, should be given up to the ^^!^^t^ 
assignees, and there should be also given a bill for *S00/. in con- ue attorney 
sideration of which the defendant, Mr. Hodgson^ entered into Vfff^lL!?* 
an agreement, by which it was agreed, that on payment of the . fied on the 
money, the bills in question should be given up. A bill was iastrament 
accordingly given, and afterwards paid ; Mr. Hodgson was then L "^^ J 
called upon to deliver up the bills, which not being complied 
with, this action was brought. 

A paper was produced in which the bills were scheduled. 

The Solicitor-General objected, this action could not be sus- 
tained ; he relied that the character in which the defendant had 
entered into the agreement was that of an agent, eras attorney 
ibr others, who were, in fact, the creditors as bill-holders, not 
on his own account. That he had a power to bind his princi- 
pals, and, in fact, had done so, to which principals the plaintiff 
should have recourse: exclusive of which, there was no evi- 
dence of the defendant being now in possession of the bills; 
so that he could give them up. 

The plaintiff relied on Perkins v. Smithy 1 Wils. 328. 

Lord Ellen BOROUGH said, the question was, Whether the 
defendant entered into the agreement to deliver bills as an at- 
torney, or'in his own personal capacity. There was no reason 
why an attorney might not so subject himself; even then it did 
not appear who was to be sued, if Hodgson the defendant was 

not. 



CACNW AT NI9I FRIV9. 

]8Mt not. Bj the schedule it seemed that the bills were in the hand* 

**^" of HodgsoHy so that they then could be given up ; and^ in bct^ 

flf ctefi ^^^ ^^^ representation of the witness, he had entered into a 

HooGsoir. personal engagement If he entered lAko tlia engagement as an 

[ 290 3 agent or attorney, he should have so represented himself on the 

instroment. 

It afterwards appeared, that he had signed the schedule as the 

attorney for the bill-holders, and not on his own account, upon 

which hU Lordship said, it aUemd tbe wf^% ^ i^ A^Uof could 

not be supported. 

£nkimy Tcpping^ and Raim, <9r tM plmiiiAr* 

SoKcUoT'Gfneralj GarraWj and Afarryatf for tli# 4^^mdai|t» 



TilBmmw Mfomatiion fA$i t>y If^? of tbe Comifgwwt 
the d^badaiit for a liM dq hqpi Saint Vinci^i^ «llw^ 
iag ikioi sritfc dlvem aet3 of mi^^Mdliu:! wliile first Xt9v.i pf Ml9 
Admiralty, in a fwnpbl^t |HiMi«)ied l»y tbe defeiidaiit. 

Tlie iitel cbargffd, '' Tbiit %% tbe tim^ of th? puMicalmi, 
while Lord SwU Vincent was 4iii4 ^sontini^ firs^ liprd (nf 1^9 
Admiral^/' &c. tbe prosecutv put io th^ patent uppfyfytiin 
Lord Saint Vincent First Lord of the Admiralty in pfder |^ 
prave thai averment, that at t|ie i\sD» of pul^isbuig the libeli^ 
was so. 

DuAtf, of oosmed far tbe dflpi^dwt, objected, tfrat Jthe proof 

of iha noble Lord*a appaintgpeot was not suflSipienti 9viUio|it 

sbewjogite cootinuanae down to the time pf )t)ieppbUcatipji^ tll^ 

[ S31 ] averment beingibat 4ha Ubel was publishpd << wbUo be wi|s pfft 

Laad,''&c. 

Lord EuLE«^oaoQ0Ji said) itbi^t \X w$w suflMent itp prpxp 
tbe appointment, that it was arjdeoce to prova tjie cpiaipenj^ft- 
ment of a thing which was alleg^, a^d that its determiastipp 
must be pcoved by tlieotbar partgr, if 4tiey wj^ed to ^irfil lb«pi- 
selaesaCst. 

^be deftndaattwae fooad ^(llitejr. 

SMntor-4ieneud^ Garrow^ jMnit^ and JQampifr^ fyr fkf 
piia s s c a ti on# 

JDoifav and TdM ^ iM<l€tfc^^ 
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RiEX agttin&t Casmko. ^^^ ,^ 

THIS WM an infonoation filed by <lie Attorney-Oaneral lomcrimia«l 
flgaifiit the defendant, who was a bookaelkr living in Patt '^(^^ 
Mmtt for a misdenieanor, in attempting to bribe an officer of the lion ftaied 
eoitonia, to paea eome books which had been imported from ^}^^ ®^7 
Hollmid on accomt of the defendant. to Und goods 

The mode of chargiog the offence m the information was, sttbeqnayor 
^^ that the defendant oiered a bribe to one J. P. then being an minted Iby 
officer of the customs, to let the goods be conveyed to another law. That 
place, than the quay or wharf appoinUd for the landing cf Hem^ notaumportcd 
according to the form of the statute in such case made and byproviogaii. 
provided,'* and averred that an order had been made to land 2i ^^t^a^ 
them at the quay or wharf appointed for the landing such king's ware- 
roods, houses, 

^By the statute 19th of Ckarks the Sd, goods are to be landed sian^ aa the 
at a wharf or quay as there directed. wharf or 

The taking of the goods from on board the ship, and puttiag '*"*^' 
them into a cart, was proved ; but the order from the ofioer for ^ ^^ -' 
the Miveqr of the goods was proved lo bo io deliver them td 
He MUng^ wardioute. It was then given in evidence, that Ibo 
Kiag^a warehouses stood on thequay, that the goods were laaAed 
at the quay, or wharf, after which they were canried across, 
and tbea deposited in the King's warehonses. 

Upon this evidence, it was objected that the evidenoe varied 
from the information. That the information slated, that the 
order given by the officer of the cnsloms for the dalivery waa^ 
it ike wkoffar qu&jf / whereas the order produced waa for the 
hmdiBg of the goods at the Kang^a warahooaea. It was an- 
iwoiwd by the SoUciior^Omtaral^ that the aeanneat was <^ at the 
ifmf or wharf appointed for the laadiag thereof accordtag to 
the feirm of the sUtuto," and Htm alatale 12 Cim. 8. directs, Hmt 
they shall only be landed at a quay or wharf directed by law i 
tMllieSrag's wurelfouse was on the wdmrffirqaay, so (hat, in 
feet, it was but oae delivery. The order, ther^ne, io -deliwr 
at tto Kim*' ^ii^vi^tNisa was Tirtoally osi order to doKver at 
the wkairf wiqaay* 

Laid BLumMmMGs. ItJattedatyofdmoffioortofMint 
ett hilhi widof^ tpaoiteaiiy, tte gftey <r whaaf at wliich iho 

goods 
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1805* goods are to be delivered. The averment i?, ^^ Delivered at a 
quay or wharf appointed for the landing, &c." The King's 
warehouse ^isnot a quay or wharf, they are distinct things ; the 
goods are landed at the wharf, and then they must be trans- 
^[ 2SS ] ported across it, and deposited in the King's warehouse : non 
corniai ' but they ' might be brought in by land, without beings 
landed at the quay or wharf at all. In a criminal caae the 
prosecutor must not vary in the proof. The averment is, ^^ That, 
the goods were to be delivered at the quay or wharf;** the order 
produced is, to be delivered at the King's warehouse. It is a 
variance, and the defendant must be acquitted. 

The SolieitoT'General^ Erskincy Garrow^ and Dampiery for 
the prosecution. 

Taunlon for the defendant. 



Jme T. 

Thegacette 
alone is not 
evidence of ^ 
the appoint- 
ment of an 
officer to a 
commisrion 
in the army. 
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KiRWAN against Cocrburn. 

THIS was an action of assumpsit on a special agreement 
stated in the declaration, by which the defendant agreed 
to exchange his commission for a commission of a lieutenant in 
the 60th regiment then held by the plaintiff, and by which the 
defendant undertook that his commission should produce the 
sum of 550/. It then averred, that the exchange had taken 
place, and that the defendant had been appointed to the plain- 
tiff's commission in the 60th regiment, but the defendant's 
commission had sold for 400/. only, and the action was brought 
to recover the difference in price. 

To prove the appointment of the defendant to the plaintiff's 
commission in the 60th regiment a clerk of Mr. Bownas^ the 
army agent, was called. He produced The London GaMctte. 
He was asked if he found there the name of the defendant ga* 
zetted for a lieutenancy in the 60th regiment in the room of the 
plaintiff. 

Lord Ellen BOROUGH adced if they meant to prove the ap- 
pointment of the defendant by that evidence only. 

GarroWy for the defendant, said, that officers in the armynait 
cei ved a commission signed by the king, which was the heBJL evj* 
dence. That there had been no notice to produce the defeod- 
ant's commission, upon t^ noQ-prodiiction of wbi^ tbe ga* 

zette 
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sette might be evidence; that the mere production of thega* 
ssette could not be evidence, as it was frequent in the gazette to 
announce that a commission mentioned in a former gazette had "^^ii^ 
not taken place. CocKBvmv; 

It was answered by the plaintiff's counsel, that thej had no 
other evidence, but they relied that the gazette was a public 
paper, and admitted as evidence of all public appointment ; 
that, in fact, the usage was never to gazette an officer for a com- 
mission until the money was actually paid ; that having shewn 
his appointment by the gazette, the defendant should shew that 
it had been recalled. 

I^rd Ellbnborovgu said, that the gazette was of itself 
clearly not sufficient evidence. That the commission itself was 
the best evidence, which the defendant should have had notice 
to produce, and on not producing it the gazette might be admit« 
ted. He, therefore, nonsuited the (ilaintiff. 

Erskine and Const for the plaintiff. I ^^ ^ 

Garrow for the defendant. 



Wharam against Routledge. Junei. 

THIS was an action of trespass for takinc: the plaintiff's If a trader 
■ r o » ceases to ma- 

tS9^^' nufacture.but 

The defendant was the assignee under a commission of bank- still continues 
mptcy which had issued against the plaintiff, and the taking of jereandto^wi- 
the goods in question was under the commission. ecute them, 

The plaintiff contested the validity of the commission on the h^J^Sfutto 

ground that the petitioning creditor's debt accrued after the the world as 

plaintiff had ceased to be a trader, so that it could not support capable of ex- 
^. . . ^^ ecutingthem, 

the commission . he \^ an object 

He proved accordingly, that in November^ 1802, he had of the bank- 
ceased to manufacture the articles in which he had before ^^^ ^^^' 
dealt, which were patent stirrups, and the person employed to 
mamifiieture them produced his book of work done which 
darged the plaintiff with work done up to that time, but not af- 
terwwrdi* 

TIni dMnidant's counsel called for that book. 

It 
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JN6. It was answered, iimi they sbouM hafe the i)odk, iprofidoel it 

was iben to be xeceived in evidence. 
The defendant's counsel required to see it finst. 
RoaasDsa. Liord Ellenborough. You cannot ask for a book of ihe 
If tiie oppo- <]q|>po8ite ffeartj, and be determined upon tbe inspection of it, 
olTlJf^^the ^*'1>^^ 9<^ vill we it or «not If you call for it, yon make 
other's book, i^ evidence for the other side, if tbey tbink it io use it 
option tfa^'' The defendani'e counsel proMdlbai subsequent to JVon. 
them or not, 1802, the plaintiflf had written letters to different persons on 4iie 

he thereby subject of fornishinff theoi with stirnips; and a witness piwved 
makes them ^u i • ex. e .- l- l *r 

evidence. ^"® packing up of a hamper of stirrups, wfaiictt was eent fnom 

or 236 1 ^ kottse, but the witness did not know Io whom, nor waa Ahere, 

in Act, aoy apecific sale proved of any thing^snfaiequent Io jNe« 

vember^ 1S02. 

Lord Ellenborough. There is a great diflhrenoe fc o lw eau 
a man leaving trade, and trade leaving him. If a roan has eap^ 
ried on a manufactory, his ceasing actually to work itdeea oot 
for that reason make him cease to he an object t)f tbe liankrapt 
laws, if he continues to solicit orders, and holds himself out to 
the world as capable of executing orders in the course of the 
trade ; if he does so, he still continue^ liable to be made a 
bankrupt. 

The Jury found for the defendant. 

Ertkine and Lawes for the plaintiff*. 

Garrow and Park for the defendant* 
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Tuc& and Another^ Executors of Carter^ against 

RcGOLBi^ Bsqnire. jmi^ is. 

THIS was an action of assumpsit for work and labour done A single ma- 
by the testator as an architect. fiS to"pJlJ* 

In 1793, the jury presented the gaol of the liberty of Bury for the ex- 
ei. B4Mkhd:^^h Sijgolk, as beia« middus. i?!^f ^^'^ 

ia \ParU^^ 1794^ th^ Magistrates, attteir Sfe^iOti^, mtered iqgplm^^ 
JHf6 a retolutfOii to t^irfld the said gaol, tftrd that afn afdveHise^ XS^^^SJS^ 
MMt shbald be inscfi'tediatte newspaper for t>lans br Mimatefc bythesenioat 
Iblih'Milopt^ <br the gaol about to be erected. of Whidihe 

A ^Sottiffiittefe 7(>^the justites actiag for the dMrisioa waft «i|^ ^«*oot. 
pointed, one of whom was the defendant Ruggles. Otrter^ tha 
IMtator, in Itis Hfe-time^ %as an architect, tfnd!bad with others 
^kStHkk liispldhs and estimates, and his wera^adopted bylte 
clKMBttiittee« There 'was do time fiaed for the comaiencamdiR 
itfHhe woA,and 4t was arflerwtfrds abadtioned, and thisiaciidn 
^Mb-broogUt tb nte6Ver a sum of 500/. for the •plans and wti* 
iUMfes #hich hkd'be^n given in and approved of. 

For the defeodatit it was con tedded, that tbeacti6h cootdaol [ tSS J 
be 'Supported, that the action was against the deftnilaift'aothi)^ 
as a magistrate in sessions, for an act'doa^s as One of tbemagis- 
tMifaa Acting for the division. Tbecase of 'Miwbettih w. Ad* 
\lttmutj I T6rm ReporiSj Was cited to shew that«a mad acting 
aadar tiie authority of government, and ddttfd his own aocoout, 
Ma a6t1falblB,«and It was uf|reU, 'that the defendant wasiadiag 
1M1B> la the' Aibiie character. 

The statute S4th Geo. S. c. 54. was cited respecting tha'build* 
llg^*glMi|^snid a pio^vte is thel« |(ii^ifei to pMtide ibrthe te- 
fflMib. TMit "ahe Mibfettdaii t bMe ItWs, ^4haitelbra, ^tteg Wly 
«Mlr'lla<liet,«ad'aaaiaKMtber«f titelilttiiima. 

1 Vide 
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1806. Vide Rex v, Glamorgan^ 5 Term Rep. 979. 

^T^ Mansfield, C. J. ruled, that the action was not maintain* 

i^i^i able, that all that had been done, was as a member of the quarter 
Rvo«i|B» sessions : that a single magistrate could not be liable, as he 
- "^ might be ruined by such a charge. It was not the act of the 
defendant in his individual capacity, or as a single magistrate, 
but the joint act of the sessions. 
Nonsuit. 

Cochelly Seijt. and Comyn for the plaintiff*. 
Shepherd 'and Best Serjts. for the defendant. 



[239] 



Clark asainst Man stone. 



A declaration fTlHIS was a special action on the case. The declaratioa 

valir^^Ur -■- ^^^^^» ^^^^ '" consideration that the plaintiff had pur- 

breeze is not chased, and the defendant had sold a large quantity, to wit, 

supported by thirty tons of soil or breeze at, and for tjhe price, or sum of 

M'eemnt to t^ven shillings per ton, the defendant undertook to deliver the 

aeliversoil .same when required, and then assigned a breach in the non- 
only, soil and i «• 
brei^e being delivery. 

different The plaintiff proved the. agreement for the purchase of tl|e 

things. quantity of soil, and at the price stated in the declaration, 

which he described to be the dust or small particles of ashes, 
and which was used by brick-makers. Being asked what was 
meant by breeze, he described it as a part also of ashes, but 
which contained cinders which would burn in the brick-kiln, 
and was also used in hot-houses, so that, in fact, it contained 
the finer particles of the ashes, which was denominated soil, 
with the addition of cinders. 

JLens^ Serjt. objected, that there was a variance. The con- 
tract.stated was on the sale of soil or breeze, that when wordf 
are so coupled they must be synonymous ; he instanced th^ 
case^of a. messuage or tenement, but ^hat here it being proved 
that soil and breeze were different things, there, f^as a yarianoe 
clearly. 

.. It was answered, tbat it.was sufficient for the plainjtiff tp 
r 940 J prpye enough of hia declaration to entitle )iim. to .the.actio^. 

The declan^tiop..|>jsmg.in tbe^alternatiye, and_t|ti§t.l\aYi!W 

2 proved 
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pn^ed a wttraet to deliver 8(m1, be was entitled to recover for ISDB. 

that ' 

MAveFi9i<D|C. J.aaAd, the declaration was onacopU^ct a^Oiui 

which wa9 not ihat laid io the declaraUon, and that the plaintiff Majusovs. 
dbottki be nonsuited. 

Sfupherdf Seijt. and Espmasse for the plaintiff. 

Lens, Serjt. for the defendant. 



GflABmoN against Plummer. 



Feb. 23. 



THIS was a special action on the case against the defendant ^fj^i"^^^ • 
for breach of a special agreement 'The declaration stated, ^itin^^of the 
that the plaintiff bought and purchase^ of the defeqdant divers, sale ot goods 
to wit, thirty puncheons of tmade,at S7$. to he deliver^ the bo^^lT^^^ 
10th of December^ twenty puncheons to be delivered on the aad seller are 
Slstof October, Bt 36s. 6d. the other ten at 875. on the 10th of not used, and 

' . iemble it 

November^ and breach assigned in the non-delivery. should be 

To prove the sale, the plaintiff called his clerk. He stated 5j^2!^*'^,^ . 

the agreement from his memorandum book in which it had been agents. 

entered ; the entry was thus written : 

^^ Bought of William Plummer twenty puncheons of treacle 

to be delivered by 10th December. 

JVm. Plummer. 
Twenty puncheons of treacle 36s. 6d. — 1 Nov. say S7s. — [ 241 ] 

31 Oci. Wm. Plummer. 

and on another leaf - - a 37^.'' 

This was the evidence offered of the contract. Upon which 
Shepherd^ Serjt. of counsel for the defendant, objected, that no 
contract was legally proved to entitle the plaintiff to recover. 
That the statute of frauds in cases of executory agreements, 
such as the present, required that there should be a note in 
writing of the contract, which should be signed by the contract- 
ing parties : that in this case it was signed by the defendant 
only, and not by the plaintiff, or his agent ; the plaintiff was 
the buyer and his name was not mentioned at all, so that the con- 
tract could apply to any person whatever ; he could not be com- 
pelled to perform his contract for want of a note in writing, and 

Vol. V. P yet 
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1805. y^t called upon the defendant to perform the contract, so that 

Cbamfzox ^^^ ^** no mutuality whatever. 

mgdntt Best Serjt. for the derendant, contended, that what was re- 

P1.VMMBS, quired bj the statute was a ^^ note or memorandum in writing 
of the bargain, to be made or signed bj the parties to be charged, 
or by their agents lawfully authorised." That here the defend- 
ant, who was the party charged, had signed the note, and had, 
therefore, satisfied the statute. 

Mansfield, C J. said, he was of opinion that the sale was 
void. That the statute meant to make the obligation reciprocal, 
and to bind equally both contracting parties ; the words of the 
[ S42 ] ^^^ ^&te not party to be charged, but ihe parlies^ in the plural 
number; meaning that each should be liable on his defoult. 
This note did not specify any buyer ; it might apply to the plain- 
tiff, or to any one else. 

The plaintiff was nonsuited. 

Best^ Serjt. and Marrtfoi for the plaintiff. 

Shepherdy Serjt for the defendant. 

Vide Jones v. Ashbumham^ 4 East. 455. 
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Penn against Scholey and DomvilLj Sheriffs of 

London. 

THIS was an action against the defendants for a fidse retam If an ezeca- 
of nulla bonoj to a writ of ^fieri facias issued against a ^^i^^^u^ 

person of the name of Frost. dule&t, on the 

ground that 
Ihe Meniknt in that ezeention had but a short time prerions inued an execution against 
the^ then plaintiff on an old warrant of attorney, in which he had sworn that the then 
plaintiff was indebted to him* the aflUaTit so made ia eridence, alter proof of the issuing 
•fatt aUKatioii apon a judgment smied on that aflSdavit 

P8 The 
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1805. The sheriflb were nominal defendants, being indemnified by 

*;; — the house of Ooodwyn and Co. who had also levied an execu- 
t^aimi ^^^^ against Frosty and had indemnified the sheriffs fat the 
ScBOLir. return they made. 

The question turned upon the Aict df whether Penn the 
plaintiff's debt was bondjide or not, it being admitted, that his 
execution was f r^ put into firdst^ hduae^ aad of course en- 
titled to priority, if it was well founded. 

The defendant's case was, that the execution was fraudulent ; 
in support of that case it was stated, that in Aprils 1803, Penn^ 
the plaintiff, was indebted to Frost in SOO/. for which he gave 
a bond and warrant of attorney : that in 1804, the money not 
being paid, and Frost wishing to enter up judgment on it, which 
could only be done by motion, on an affidavit of the party 
swearing that the money was due, Frost had employed a Mr. 
Webby an attorney, to enter up the judgment, and Frosi made 
the necessary affidavit, stating the money to be then unpaid. 
Execution was sued out upon the judgment so signed, but an 
arrangement then took place, and another warrant of attorney 
was given. Upon this latter warrant of attorney, in July 
1804, Frost entered up judgment, and issued execution : while 
the writ was in the sheriffs' hands. Frost agreed not to levy 
under the execution, but to take an acceptance of Mr. Lush' 
inglon for 100/. and to give time for the rest. 

This transaction being so recent, was relied upon by de- 
fendants' counsel, as establishing an existing debt in July^ and 

f S45 ] "^^'^ ^^^ ^^^^ ^^^ P^^^9 ^ clearly establishing that it was im- 
possible that Frost could be a debtor to Frost in the month of 
November following, at whidi time the warrant of&ttorney on 
which Perm's present execution was founded was stated to 
have been given. 

The defendant proved the execution at the suit of Frost in 
July^ and offered in evidence the affidavit sworn by Frost for 
the purpose of entering up judgment on the warrant of attorney ; 
on which that judgment was aignod, in which he swore that the 
sum of 200/. secured by the warrant of attorney was then un- 
satisfied and unpaid. 

It was objected that this was res inter aihs acta^ and inad- 
missible. 

Lord E<<Lc««oftovGfl said it was adnissible ; Ihedn&nd- 
nnts' ease was, that there was fraod in the judgment aet up by 
the plaintiff^, and mider which be then daimed^ and to ftoy^ it 

1 he 
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be bad given in evidence on execution sued out by Frost against 
Petm in July, a short time preceding this execution of Penn 
against Frosty as evidence of there being then no debt then due 
from Frost to Pentij but that Petm was theathe debtor. This 
affidavit was part of that transaction, of the res gesia at the 
tune ; it waa accor^gly iread in evidence* 

The deihsdEmt had a verdict. 

OkstraWy Lamesy and Gumeyj for tbe plaintiff. 

Erskine and Espinasse for the defendant. 
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PsNir 
ScHOurr. 



Wheeler^ Assignee of Bryan^ against At&ins. 

TROVER ibr bills of exchange the property of the bank- 
rupt. 

A witness in the cause had been examined on interroga- 
tories. 

The interrogatories were produced in evidence. In one of 
the interrogatories a letter was referred to. The plaintiff's 
counsel called for the letter. 

It was said by the defendant's counsel that they would not 
produce it, but would abandon the interrogatory entirely. 

This was opposed by the plaintiff's counsel. 

Lord Ellen BOROUGH ruled, that they could not do so, 
abandon an interrogatory in part, but they must abandon the 
whole ; that if the defendant, therefore, wished to use his in- 
terrogatories, he must produce the letter referred to. 

ErskittCy Parky and Richardson^ for the plaintiff. 

Solicitor^Generaly Garrowy and Marryaiy for the defendant. 
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"^"~ Stetens agaimt Hill. 

When a bill is f i iHIS was an action of assumpsiL The first coont wa9 
^^^^ JL against the defendant, as the acceptor of a bill of exchange 
made payable drawn by Admiral Smith on the defendant his agent ; the others 
ti^ffi were the money counts, 
and agent The bill had been burnt by accident, and the plaintiff gare 

says he will p^i^j evidence of it. 

naT 11 woen 

hegeu money The defendant was a navy agent, and the bill was drawn 

of^c FP: by Admiral Smithy in this form : " Out of my half-pay, which 
bmduig oV* ^'^^ become due the first ot January, pay to Steoens 15/.'' 
him, andif be This was brought to Sillj who said he had then no money 
fiiy MbJe- ^^ Admiral SmUVs in bis hands, but that he would pay^'t out 
qu^nt time is of the admiral's money when he received it. 
^^bUl^^^^ Admiral Smith was called. He produced an account fur- 
nished by Hill as his agent, containing an account of monies 
received at different times on the AdmiraPs account, and also of 
the bills drawn by him on JTtff, on which there was a balance 
of 41/. due to Hill. 

It was objected by Garrow^ first, that the plaintiff could not 
recover on the count on the bill, as it appeared to be not a bill 
of exchange, it being drawn on a particular fund, and not 
pajrable generally, which was necessary to constitute a legal 
bill of exchange. 
[248] This count was abandoned by the So/tctVor- Genera/, who 
said, that he sholild go on the count for money had and re- 
ceived. 

To this it was answered, that the engagement of Hill was to 
pay the bill when he had money of Admiral's Smithes in his 
*liand, and that it appeared by the account which was produced 
by Admiral Smith, that the Admiral was the debtor of Hill, 
and of course that Hill had no funds in his hands, out of which 
only the bill was to be paid. 

Lord Ellkn BOROUGH, having taken the paper produced, in 
which the receipts of money and the entries of bills were put 
under their respective dates, observed, that though on the 
general balance a sum of 40/. was due to the defendant, yet by 
referring to dates it would appear that Hill after the day the 
bill was brought to him for acceptance, and after bis declaration 

as 
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as proved, and before he had been called upon to make anf 1805. 
payment, had received money of Admiral SmUli^s more than "^ 
sufficient to answer this bill. It was, therefore, his duty to Mgaimi 
have reserved for that bill, and not to have paid other drafts Hill. 
subsequently drawn. He was not, therefore, protected by sub- 
sequent payments. His Lordship added, that a similar case of . 
an army agent had occurred before Lord Kenton, in which 
the agent had promised to pay the draft of a person on him, 
and having neglected to do so, an action was brought, that he 
was of counsel for the defendant in that cause, and argued that 
this promise of the agent was nudum pactum^ but Lord Kenton 
over-ruled the objection, and held that it was an appropriation 
of so much to the use of the holder of the draft, and made him L 249 J 
liable on the receipt of any money upon the credit of which it 
was drawn. 

Verdict for plaintiff on three counts. 

SoHdior-'General and Beckei for the plaintiff. 

Garrom and Lawes for the defendant 



Parker and Rich against Harcourt. •^*((y ^^ 

ASSUMPSIT on an Attorney's bill. ^hen ao mi- 

The plaintiff proved the regular delivery of his bill, and tome^rbasea- 

gave general evidence of employ ment. • ^"J^^^l*** 

The defence was, that the plaintiff had been employed by the with a client 

defendant under a written agreement to the following effect, hj^^,^"}^"^'^^ 

which was produced, and was in these words. consideration 

" In consideration of Mr. Harcourt having appointed me his ^f *^^«nt 

solicitor, and of the emolument which I shall receive from ezclusiyely"^ 

preparing his leases, I undertake to conduct such suits as he fhe^rawiogof 

shall be concerned in, without any charge, except the fees and the client' 

disbursements actually out of pocket." Signed by Mr. Parker j &^^ P^^rt of 

o»e of the plaiDtift. tiS:^. 

Upon this being read, it was contended, that this was an oies, the at- 

answer to the case, and the money actually expended hating ^i^^/ ""t ^ 

been paid, that the plaintiff could not recover for the business end to the 

done. agreement, or 

Parky in answer, proposed to prove, that the defendant had, oTthe'a^^ 

ment, for 
whils it sabsists he it bound to the terms of it 

during 
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1805. dnring the time that the plaintiff was supposed to have acted 

under this agreement, employed Mother attorniea, who had done 

\l^^ basiness for him. This, he contended, put an end to the agree- 

HAEcotJET. raent ; but he relied upon a preliminary objection, that this 

*[ 250 j was not binding on the plaintiflb, it having been entered into 

by one partner only, (Mr. Parlxr)^ which he contended did 

not bind the other. 

Lord Ei^LBiTBORovGH said, that it was an agreement entered 
into by one in the course of the business which was conducted 
by both, and should be binding. 
When collate- liord ELLBNBoaouoH then asked Park upon what gromkl 
teI things are U oould be supported that the agreement was void. 

foriiieSrby ^^ ^'^f ^^^ ^^ agreement having been entered into^ bj 

two parties to which the plaintiff had given up certain legal claims to which 

!S^£2?!!I1^ he would otherwise have been entitled, in consideration of his 
oaeparty can* ' 

not set np a receiving certain advantages ; that the defendant by not giving 
^rtb^ ^^ ^^^ ^^^ advantages was guilty of a ftaud, and could not avail 
^ertoen- himself of the agreementt, as tat as he was to be benefited, 

title him to when he had not performed that by which the other party were 
claim gene- a i. * 
rally indepen- ^^ be SO too. 

dent of the Lord Ellenborougu said he was of opinion, that while 

agreeraen ^j^^ agreement subsisted, nothing could be recovered except the 

money out of pocket. Each party had distinct and collateral 
things to perform. If the plaintiffs thought that Mr. Har^ 
court gave part of his business to other attomies, they dioald 
have put an end to the agreement by giving notice to the de« 
fendant of their intention to do so, but till that was done they 
were bound to abide by the agreement, or they ehoidd have 
r S51 1 ^^^ ^^ breach of the agreement ; for it could not be ex|iected 
that the defendant could come prepared to meet the charge im^ 
puted to him in an action merdy for business done. 

Park then suggested, thai as great part of the bill was >a 
attending arbitrations, that they couM not be called s$tSts fn the 
terms of the agreement. 

Lord Ellen BOROUGH. That is a suit whidi any mail in- 
stitutes in the form of a legal proceeding to recover what he 
CondficUfii^ claims as a matter of right; an arbitration is sttoh a proceeding, 
^^i'be^an^ and is a suit which Messrs. Parker and Hich ^ivere booiHl to 
sideied as a conduct under the terms of the agreement. 
BQ>t The plaintiffs were nonsuited. 

Park and Wtglegf for the plaintiff. 
Erskine and Garrow fpr the defendant. 
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1805. 
AT GUILDHALL. 



SITTINGS AFTER TERM. 



DucKHAM against Wktus. Jtifyib. 

ASSUMPSIT by the plaintifi; as the indorsee of a bill of Where in wi 
exchange drawn by Evans^ and by him indorsed to i^dl^^^'^of a 
Hawkefj who indorsed to the plaintiff. bill, the de- 

The bill was dated in the year 1802, the plaintiff proved the [hS^efenSit 
hands writing of the several parties, and there rested his case, had settled it 

•The defence relied on was, that this bill had been indorsed ^'^Jf^""* 
to the plaintiff after it was due; that when it became due it holder when 
was in the hands of Evansj and that it had been settled in ^e, J"*.^^* 
account between Evans and the defendant, so that Evans could tookitaflerit 
maintain no action on it against Wallis the defendant, and it became due, 
was^ therefore, concluded, that according to the authority of by theMnon 
the case of Beek v. Robley^ 1 Hen. Black. Rep. 89, the de-^ represented as 
fendant was let into the same defence against the plaintiff l^do^wh^n 
which he could have had against Evans, the plaintiff having itbecamedue> 
become possessed of it after it became due. '•? "*** ®J['" 

__. dence ne 

To establish this case, Garrow, for the defendant, called a should him- 
witness, who stated, that he had seen the bill in Evanses pos- ^ff ^ called, 
session after it became *due. He was then asked as to the *[ ^* J 
account which Evans gave of the transaction as between him 
and Waltisy to shew that as between Evans and the defendant 
the bill was discharged and finally settled in account. 

This was objected to by the plaintiff's counsel ; they contended 
thai what Evans had said was not evidence. It was not the 
best evidence, as Evans himself might be called to prove the 
tranaactiiOB, and state whether, in fact, the defendant had so 
settled the bill as had been stated. 

It was answered by the defendant's counsel, that the rule of 
law was, that the ^fendant might set up the same defiNice 
against the plaintiff suing as the indoraeesitbsaqueDt to EvanSj 

which 
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Dvcm.HAM 
Walus. 

•[253] 



which he qould against Evansy bo that what would be eTidence 
against Evans should be evidence against the plaintiff, and as 
there could be no doubt that Evanses own ^declarations could be 
evidence against himself, it was equally clear that they should 
be received as evidence against the plaintiff. 

Lord Ellenborough said, he thought the evidence inad- 
missible ; though a bill had been indorsed after it became due, 
if a full and valuable consideration had been paid, he did not 
know why the holder might not recover on the bill, subject, 
nevertheless, to the case put, of its being discharged by the de- 
fendant ; but it would be incumbent on him to prove the con- 
sideration paid, and of that the plaintiff should give evidence. 
That the fact of the bill having been paid when due, and 
settled in account with the defendant, was easily proved by 
calling Evans himself, or by the evidence of third persons ; but 
what Evans had said was not the best evidence, when he him- 
self could be called ; it would be making the declarations of a 
third person^s evidence, to affect the plaintiff's title when that 
party was not on the record, and, therefore, could not be 
received. 

The Solicilor-General mentioned the case of Bauerman v. 
RadeniuSy the principle of which his Lordship observed applied 
to this case. 

The plaintiff failed in proof of the consideration, and yu^ 
nonsuited. 

Park and Espinasse for the plaintiffs 

Garrow for the defendant. 



[254] 



If a check 
drawn upon 
any person is 
sent oy ano- 
ther to know 
if it is good 



Ardern against Rowney. 



ASSUMPSIT on a check for 100/. money had and received, 
with the other common money counts. 
The plaintiff's counsel opened his case to be, that oneAldery 
who had since become a bankrupt, had applied to the plaintiff 
before le will to.discount a check for 100/. drawn by Alder upon Rowney tlie 
80^* MrsoT defendant : that before the plaintiff would give cash for it, he 

says it will be 

honoured, as he is indebted to the drawer of it, though the check turns out to b« void, m 
beine post-dated, the holder may, nevertheless, recover on the ground of the sum due to 
the drawer of the check being so appropriated. 

sent 
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Rent his clerk to the defendant, he isaw him, and asked him if 
the draft was a good one ? He said that it would be honoured, 
as he was in Aider* i debt 800/. The clerk then observed, that 
the check was post-dated, and could not, therefore, be recovered; 
the defendant said, that that did not signify, it would be of ser- 
vice to the poor man, and that it should be paid. 

These fiicts were proved. 

Upon this evidence Erskine objected, that the plaintiff could 
not recover on the count on the check, as it was admitted to be 
void ; and as to the second, he said it was clear, that if this 
was a mere promise of the defendant, by which he promised the 
plaintiff, that if the plaintiff would advance 100/. on his check 
to Alder he wonld pay it, it would be decidedly void within the 
statute of frauds, as being a promise to pay the debt of another 
without a note in writing, so that it could not be money had 
and received. 

It was admitted that it was void, being post-dated, and of 
course could not be given in evidence, neither could parol evi- 
dence be given of its contents. The evidence, therefore, was 
nothing more than a parol request to the defendant to advance 
a sum of 100/. to Alder j which was, therefore, void. 

JLord Ellbnborough. If this had been an agreement to 
pay the amount of any money which the plaintiff might advance 
to Alder^ and no specific sum of money had been mentioned, 
which was to be so advanced, I should have thought this a case 
within the statute of frauds, but it appears to me, that this is 
an appropriation of 100/. part of the money which defendant 
said he owed to Alder^ amounting to 200/. and that the plaintiff 
may recover. 

It was then suggested by Erskine^ that if it was to be taken 
that the plaintiff's right to recover was on the ground of the 
appropriation of the money in the defendant*s hands, the plain- 
tiff's right could not go beyond the money actually due by 
Rowney to Alder^ and that, in fact, his saying there was 9001. 
in his hands was a mistake, and that he should shew it was a 
a small sum only. 

Lord ELLEVBoaouGH assented to that, and evidence was 
produced to shew the real state of the accounts ; it was a 
balance of 80/. for which sum the plaintiff had a verdict. 

Garrow and Raine for the plaintiff, 
for the defendant. 
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IN THE COMMON PUEAS. 



Jute 85th. Chapman agtdn^ PAnxBiDQE. 

When a oer- fTlHIS was an action on the case against the defendant for 
two partil^^ -*• non-performance of a contract for the aale of a c)iiantity 

thai b^ is to of sumach. 

to !!^e a^^' ^^^ contract as set up by the phintiff was stated to hare been 
contract be- made by a broker of the name ofAylwin. 
tween than The defendant was executor to his brother, and his widow, 
goodf,aadhc, ^^^' Partridge^ was interested and continued in the business, 
in conse- Aylwin was called. The account he gave of the transaction 

Suces^Uinto ^^^> ^^^ ^In. Partridge and the plaintiff having been in 
writing, and treaty for the sale of this sumach, they had agreed that the 
^te of ^c ^^^Q^^ should be the broker to manage the sale between them: 
terms to each the sale did not then take place, but some days after Chaptmrn^ 
^J'^?'^t ^^®P^i°^i^9 informed him that he bad purchased the sumach, 
within the and informed him of the bargain, and desired him to put down 
^tute of ^e terms. He made an entry in bis book as desired by Chapnum^ 

and he sent a sale note of the torms to Mrs. Partridge. She 
did not return the sale note, but in a conversation with him 
some days after, she said she was very sorry for what she had 
done, and that Mr. Lawrence Partridge (the defendant) was 
very angry with her. 
[ 257 ] Besty Seijt. objected, that this was a case within the atatute 
of frauds. Having quoted the words of that statute, he said 
that the note in writing was to be signed by the parties or their 
agents ; here the parties never met, the note was made by the 
communication of the plaintiff to the broker, and then the note 
was made without any authority from the buyer. 

It was answered by Shepherd and Bailey^ Serjts. that Ajftmn 
was to be taken as the agent of Mrs. Partridge. She had told 
him he was to be the broker before the sale took place. He 
prepared a contract in writing, which was sent to each party, 
and not returned, that was an adoptioa of the agency and was 
binding. 

Mansfiblj)^ 
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Mansfield, C. J. The note in writing may be received, it I805. 

is signed by the broker, and the only question is, if it was 

signed by the authority of the defendant. It is in evidence, ^J^t 

that she had consented that Atflwin should act as the broker. Partridge. 

that authority might be oounlerniandable ; but when he docs 

act as agent to her in making the bargain, and she receives the 

sale note, she does not refuse it, or send it back, but in two 

days after expresses her sorrow for having done it. The jury 

must, therefore, say, if AylaAn had any authority from Mrs. 

Partridge to make the contract, or if what passed then was not 

a recognition of his authority, which would be the same thing 

as if she had given him directions to make the contract at first. 

It was proved, that the defendant refused to perform the con- 
tract, and this oetioA was brought to enforce it; but that could [ S58 J 
not be done if the note of the bargain, as stated by Aybain^ was 
not complete, which depended upon the fact of hit then having 
authority. 

Verdict for the plaintiff. 

Shepherd and Bailej/^ Serjts. for the plaintiff. 

Besi^ SerjL for the defendant. 



Tlin END OF rniNITY TERM. 
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ARGUED AND RULED 



AT 



NISI PRIUS 



IN 



THE KING'S BENCH, 



MICHAELMAS TERM, 46 GEO. IIL 



SITTINGS AFTER MICHAELMAS TERM. 



The King against Brett. 

• 

Ad ftTormcnt nTQIlS was an indictment against the defendant for perjury. 

■° ^'^*f^ -L '^^^ peijury assigned in the indictment was, that at the 

ft Sitting ftt trial of an indictment against one Thomas Price^ the defendant 

hid ^'^Iw ^^^ «worn, first, that the said Thomas Price polled at the 

MidutOmat election for members of parliament for the county oi Middlesex^ 

Term, on the 

S9th day of December in thst yesr, in the Court of Kind's Bench, before the Lord Chief 
Justice of the iftid Court, an indictment came on to be tried, is not supported by proving a 
trial at ji/Ui Prhu before the Lord Chief Justice, only as that describes a trial at bar. 

at 
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at Brentford^ under the name o( John Wright^ No. 8, BelU 1805. 
yard, Gray^s Itm^lane / and, secondly, that a piece of paper -,r~jr' 
which he produced at the trial was the hand-writing of him the agahut 
said Henry Breii^ and written by him on the Hustings at Bebtt. 
Brentford at the time ; both which matters the present indict- 
ment chai^d to be false. 

The case being stated, the indictment against Price was 
produced. The first witness called proved that the trial of [ SGO J 
Price had taken place at the Sittings before Lord Ellen- 
borough, at Nisi Priu9j after Michaelmas Term, 1804. 

The Solidtor'-General then objected, that the evidence given 
did not support the averment in the present indictment^ but 
totally varied from it. The averment in the present in- 
dictment was, ^^ That at the Sitting at Nisi Prius holden 
after Michaelmas Term, in the 45th year of the reign of our 
Sovereign Lord George the Third, on the 39th day of Novem" 
her in that year, in the Court of Ring's Bench, before Edward 
Lord Ellenborough, then Lord Chief Justice of the said 
Court. That the trial of the said Thomas Price came on to be 
heard in dtie form of law, &c.*' He contended that this aver- 
ment was not a description of a trial at Nisi Prius at the 
Sittings after Term, but of a trial at Bar. It stated, that the 
indictment came on to be tried in the Court of King^s Etench. 
This was not a local description of the place where the trial 
actually took place, but of the Court as a Court constituted as 
it was with the Judges sitting therein, of whom Lord Ellen- 
borough was 4he Lord Chief Justice. That it could not 
mean the place, for the following words are ^^ before Edward 
Lord Ellenborough, Lord Chief Justice of the said Court," 
which clearly meant the Court so constituted, and not a Court 
efNisi Prius before tlie Lord Chief Justice alone. 

He was followed by Garrow and Abbott on the .same side ; 
who added, that ^ the language of the indictment should have 
been, as to the trial having taken place at Nisi Prius^ that it [ S61 J 
was tried at Westminster^ in 4he Ghreat Hall of Pleas, at West- 
minsier^*^ which was the uniform language of the proceedings. 
That since the sUtute of Nisi PriuSy 18 EHz. ch. IS, the dis- 
tioction was very clear, for before that statute all trials were at 
bar : that statute empowered the Chief Justice alone to sit at 
Niii Priusj but it was in the irords of the statute in the Hall 
called Westminster HaUj in WeHmintier^ or the place where 
the Covrt of Exdieqoer is commonly kept, in the said coonty ; 

so 
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I8Q5. 80 tbat a odrtatn degree of locality is given (o trials at Ifisi 

r^T Prius ; that they must be in Westmimter HaU^ or where the 

agaimtt Exchequer «al ; but tbe Court of King's Bendi might sit id 

uje?r. the Court of Cbaocery, if, for example, the Court in wbicb 

they were then sitting was under repair^ The words, them* 

fore, ^^ came on to be tried in the Court of King's Benob^" 

could not apfdy to tbat place or room denominated the King's 

Bench, as in the case put the trial at Niri Prius would be 

legal under the statute ; as, therefore, a certain locality was 

annexed to ^isi Prius trials, it was alway8«peci6c8lly alleged, 

and was not done here. 

It was answered by Erskiue and Dumpier ibr the prosecu- 
tion, that the day of the trial of the indictment against Prke 
being laid on the 29th of NoDcmberj it sufficiently appeared 
tbat the trial could not have taken place in Term time, nor 
have been a trial at Bar, as the Court would take notice that 
the Term ended on the 28tb, and that coufded with tbe words 
[ 263 ] ^ in the Court of King's Bench," these latter words could only 
mean the place where tbe sittings were held ; but that, at all 
events, there were the words ^^ to be tried in due form of law," 
which could only mean that it was tried according to the di* 
rection of the statute, and that it would not be presumed that 
tbe Lord Chief Justice had sat irregularly. 

liord Ellesbohovgh said, that in a criminal case he could 
presume nothing; be bad at first some doubt whether he should 
reserve the point, but upon considering ity he bad no doubt as 
to its being ihtal ; the Court of King's Bench in its jurisdiction 
was limited to no locality, its jurisdiction extended all over 
England^ and it might sit any where in England. The term 
Lord Chief Justice of tbat Court meant the Chief Justice of 
that Court, so exercising that general jurisdiction, not circum* 
scribed or confined to any particular place ; but as the Judge 
sitting at Nisi Prius the case was very diflerent. The statute 
of 18 EUz. ch. I2j pointed out where the sittings at Nisi Prim 
before the Lord Chief Justice can only legally be held, that 
was in Wesiminster Halij or in the place where the Exchequer 
was used to sit ; there was, therefore, a locality beloagiog to 
trials at Nisi Prius^ and tbe language of the precedents re- 
ferred to diewed it, that the Sittings at Nid Prius before ttie 
Lord Chief Justice should be stated to be held in the GiMt 
IlaU of Pleas, called Wcsittmster Sail, at WeHsmmter / tiiat 
was Bat averred so bere^ but it was attempted to be owed bjr 

saying 
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mfk^ timt thi iadietioMl stated << that the fi>rnier indict meat 1805. 
was tried in dae form of law.'' It *could be allowed to give r] — 
(hate worda such an extenaive Blgnification ; it would go to MgMhut* 
aiake Ae^e words cure every defect. It was too wide an inters BftBfrt 
pretatioii. The iadi^mant bad not, therefore, sufficiently •[ 263 ] 
alleged the place of trial of the former indictment against 
Price^ and that the defendant mast be acquitted. 

Erskintj Dampier^ WanreHy and Clifford^ for prisoner. 

The SoUcilor'Generalj GarroWj and Abbotiy for defendant. 

The defendant was acquitted. 



Sammell against Wright. 



Dee. 5th. 



THE declaration in this case stated, that at the time of com- if horses are 
mitting the grievance, the plaintiff was possessed of a ^^^^ ^^\ ^^ 
certain chaise, drawn by one horse, then drawing it, and being carrii^e?bi]t 
on the King's highway. That the defendant was the owner ^^^ dnven by 
and proprietor of four certain horses then hired, and let out by ^^ ^!^a^ ^ 
the defimdant for hire, and which were then under the care, who hires 
guidance, and direction of certain servants of the said defendant; i^JTllab^e for^^ 
and then assigned the grievance, that the said defendant by his any injai^ 
nid servants so negligently, carelessly, and unskilfully dirove donebytfiem. 
the aaid horses, that the carriage then drawn Iqr the said horses 
was driven against the chaise of the plaintiff, by which it was 
ovenat, and the plaintiff thrown out and his collar-bone broke. 

The fiMta of the case were, that the defendant, who was a f 264 J 
ataUe-keeper in Bond-street, had on the day the accident hap- 
pmed hired out to the Marchioness of Bath four horses to draw 
kar carriage to Windsor^ The horses were driven by two pos- 
tilUooa who were servants to the defendant and had the care of 
-the horses. The plaintiff was driving quietly through Brent* 
,ford^ when the carriage coming at a fiist rate after him, the near 
wheel of the carriage had taken the off wheel of the plaintiff's 
chaiae and overset it ; he was thrown out, and his collar-bone 
was broken. 

Upam opening the defendant's case, Ertkine contended, that 
ia fmfii of law the defendant was not liaUe. That, in fact, the 
Mfriage was the Marchioness of BaiViy the drivers were under 
her direction and controul,. and it could noty thereforoi be said 

VoL.V. Q that 



/ 



964 



CASES AT NISI PRIUS, 



1805. 

Sammbll 

WRIOflT. 



that they were under the care, guidance, and directioB of the 
defendant's servant, for pro hoc vice they were hers. 

Lord Ellbnbobouoh said, the defendant was liable. The 
horses were hired out for a particular purpose, but they were 
still under the care and direction of the defendant's servants. 

Verdict for the plaintiff. 

Garrow and Lames for the plaintiff. 

Erskine and ManyM for the defendant. 



[265] 



AT GUILDHALL. 



De0. 10. 

Where an in- 
dorsee of a 
bill is dis- 
charged by 
laches, and 
the holder re- 
lies upon a 
new promise, 
he must prove 
a demand on 
the acceptor. 
But it issuffi- 
ctient to de- 
mand pay- 
ment at the 
usual place of 
residence of 
the acceptor* 
and if it is not 
then paid, it 
is sufficient to 
entiUe the 
party to pro- ' 
ceed agamst 
Ihe indorser. 

[866] 



Brown against M'Dermot. 

ASSUMPSIT by the plaintiff as indorsee of a bill of ex- 
change for 50/. against the defendant as the indorser. 

The bill was due the Slst of Maj/^ bat by mistake the 21it 
of June was written on it, in consequence of which no demand 
was made of it from the acceptori nor any notice given of the 
nonpayment until a month after the bill was due. Thia was 
stated in the opening by the plaintiff's counsel, who admitted 
the law to be that the party would be discharged for want of 
notice, but he relied on a subsequent promise to pay the bill| 
which he contended was a waiver of the objection of want of 
notice, and revived the defendant's responsibility. 

To prove the promise to pay, the plaintiff called a witness, 
who proved, that in a conversation with the defendant, he said 
that he knew he was discharged, but that the plaintiff had be- 
haved so well to him in money matters that he should take no 
advantage of it, but would pay the money. 

Park relied that this revived the liability, and entitled the 
plaintiff to recover without any further evidence. 

Lford Ellen BOROUGH said, it was not of itself sufficient, that 
it was necessary to prove a demand upon the acceptor, and a 
refusal by him to pay the money, as the liability of the defendant 
only arose by reason of his de&ult. 

The 
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The plaintiff's counsel tben called a witness who, proved that .1805. 
be carried the bill to the house described as the place where *""-^-- 
Smithson the acceptor was described to live, but that there were ^^^ 
no orders left, and the bill was not paid ; but it appeared that M^Dsrhot. 
the witness never saw the acceptor. 

Oarrow for the defendant objected to the evidence, and that 
the plaintiff should be called, first, on the ground that the pro- 
mise to pay was not made to the plaintiff the indorsee himself, 
which he contended to be necessary ; and, secondly, that the 
hand-writing of the acceptor should be proved, and an actual 
demand on him. 

Liord Ellen BOROUGH, in summing up, told the jury, that it 
was necessary to prove a demand of the bill and nonpayment by 
him ; that if a bill was payable at a certain house, it was suffi- 
cient to demand the money there ; that had been done here, for 
it was the duty of the drawer of a bill to leave provision for 
the payment of it. 

Verdict for the plaintiff. 

Park and for the plaintiff. 

Garrow for the defendant. 



[267] 
Klinitz against Surry. d^, i^tii, 

THIS was a special action on the case. The declaration wiien«>ods 
stated, that the plaintiff had sold to the defendant fifty ^^"^^ 
quartere of wheat, which the defendant had refused to receive, Sample de- 
fer which the action was brought. livcredispmrt 
The evidence was, that the plaintiff had sent 195 quarters of ^dtbebuuL 
wheat consigned to his factors Giles and Jennings for sale, thereby dimi- 
Jemungs stated, that he sold by sample 50 quarters to the de- ^"f^^*^ ** 

fendaat. livery within 

The usual mode of selling on the corn exchange he stated ^ £^^ ^ 
to be, that he made an entry in his book of the quantity sold 
and the price it sold for. He said the defendant, when he made 
the sale, told him he employed Kendal as his ledger to receive 
the corn, and to whom the sample was delivered. But on his 
cross ejaniinntion^ he said he considered himself as agent for 

the seller only. 

Q2 The 
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f805. The smiple had been deliirered (o Kendal obIj, and the de- 

"***^ ftnce on the merits was, that the bulk did n^t coiTeqx)Bd with 
mnJnH ^^ sainple. 

Bnmr. The counsel for the defendant contended, that this case came 

within the statute of frauds, and was void, there here being nei- 
ther a note in writing;, or a delivery of any part of the conMbo- 
dity sold, and the case of Cooper v. ElUUm^ 7 Term Rep. I4» 
was cited. 
[ S68 ] It was answered by the plaintiiT's ooansel, that tfaere was, in 
fkct, a part delivery, the defendant's agent having received a 
sample of the corn in part, and that the factor was to be eon* 
aidered as the agent for both paKies, and the entry in his beok 
was a note in writing sufficient to satisfy the statute. 

Lford Ellbnborough. How far the delivery of the saai|di 
in this case is a part delivery to satisfy the statute of frauds at 
not, depends upon the manner in which that sample was tsdken; 
if the fifty quarters were standing as a distinct parcel andbuUci 
and the sample taken from it, if the quantity was thereby dkni- 
nished so much, and the delivery of the 50 quarters was so 
much less by this quantity, I think it would be a part deliveryi 
and sufficient within the statute, but it would be otherwise if the 
delivery of the sample was a collateral thing, a part of another 
parcel of the same sort of com. 

It therefore became a question whether the fifty quarters 
which were admitted to be part of the 196 quarters were aepa* 
rated from them, and whether the whole quantity was together^ 
so that the sample was taken from one bulk or the other. Upon 
this there was contradictory evidence. 

As to the second point, the book of the cornfactors GHes and 
Jennings was produced ; tfaere was an entry of the firicea and 
quantity, but the name of the seller was not in it ; apon which 
liord Ellbnborough said, he was clearly of opinion^ that 
that was not a note in writing within the statute of fiatida. 
[ S60 j His Lordship in summing up to the jury, left them firat to 
consider upon the fact of whether the bulk and sample 4id fa 
ftct correspond. 

The jury found that it did not; the defendant, therefiMV^ lad 
averdict. 

JErskine and Hohoyd Rnr the plaintiff. 

Garrow and Ooieke for the defendant 
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Heron against Granger. 

° Dee. I9th. 

THIS was an action of assumpsit for goods sold and de- An agreement 
liv^red. rcspectingUio 

FiBBcinon.assumpsit. SSl^S" 

Tke plaintiff was a merchant living in Belfast in Ireland, sj^mped. 
Having had antecedent dealings with the defendant when in takB^ipuU^* 
partnership, he on the 4th day otMarch^ 1805, wrote to him to tionsconcern- 
insure a cargo of hams, which on the 2d. he had shipped from ^!^^J^^ 
Bt^ast to Ijondon. The defendant did so; the goods ware andother 
shipped to the order of the shipper, and on the arrival of ^^°^ 
(he vessel in London^ he took possession of the hams. In 
ftct^ the plaintiff had sold them in Belfast to a person of the 
iMid of Langlet/^ and it bad never been his intention that the 
defendant should have intermeddled with them at all. The de- 
fendant having so possessed himself of them, they were de- 
QHUided by LangUy^s agent, and on refusing to deliver them an 
action of trover was brought. Before the action of trover came 
on to b^ tried the plaintiff arrived in London^ and then an ar- 
rwgement took place to put an end to the action and further [ ^0 j 
differences, the defendant taking the goods at the invoiced pricesp 
and paying the costs. The parties having met, the terms of 
the ^gi^ment were agreed to be put in the form of a letter 
addressed by the defendant Granger to the plaintiff, of which 
the following was a copy : it was written at the meeting, and 
tboq delivered by the defendant to the plaintiff. 

** Mr. Thomas Ileron. 

London^ May 3h/, 1805. 

«*SIR, 

^ In order to put an end to all further disputes respecting 
t|» tiKenty-four casks of hams per Hihemia^ I will accept of 
dtf terms yon proposed of taking the whole of them to my own 
account at 65i. per barrel per cent, invoice weight, with all 
fiudtsi 9od the fifty-five kegs of pigs^ tongues at Xbs.pet keg, 
the freight and landing charges to be deducted, making the net 
VUliaejKrnccoiint annexed 876/. 18i. ll<f. which sum I en. 
gage to pay you for them in the course of a month from the 

S date. 
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1805. date, in approved bills, not exceeding two months, with my 

"""^ own indorsement on them ; as I shall be answerable to you for 

againii ^^^ payment of such bills as I give yon, and I engage to bring 

Gbahgkr. no charge of any kind (except the cost of insurance from Bel* 

' fast to London)^ hereafter against you, or Mr. George Langley 

of Belfast^ for commission, or any loss or charge that have or 

may be on them, but agree to release and indemnify you and 

him completely from every thin^ of the kind ; and you engage 

L ^' J on your part also to keep me indemnified from any charge or 

claim Mr. George Langley may fetch against me respecting them. 

" Yours, &c. 

" John Granger.^* 

The plaintiff^ proved the circumstance, and gave the letter in 
evidence ; it was in the form of a letter and unstamped. 
Neither is it The counsel for the defendant made two objections to (he 
decUreonit plaintiff's recovering ; first, that the letter contained the terms 
socially, of a special agreement, and should have been specially declared 
of paymentis ^P^° > whereas the plaintiff had declared for goods sold and 
puBcd. delivered only. The second objection was, that being in terms 

an agreement, it required a stamp, and could not be received in 
evidence without one. 



It was answered by the plaintiff's counsel, this was an 
roent for the sale of goods, wares, and merchandizes ; that h^ 
therefore, came within the exception of the stamp. 

Then as to the necessity of a special count : on that it would 
appear by reference to the agent, that within one month after 
the date of the agreement the defendant was to give bills at 
two months, so that by no means could the time of payment be 
enlarged beyond three months fix>m the date of the agreement 
which was the Slst May^ so that the goods were to be paid for 
on the 2lst qf August following. 

That the action was of the present (Michaelmas) Term, and 
the writ riot sued out till after the Slst of August^ the time for 
[ 972 ] the performance of the contract being, therefore, expired, it be- 
came a debt for goods sold, and for such plaintiff had declared. 
If the agreement was executory it should have been declared 
6n, but it was here complete. 

The defendant's counsel said the agreement within the ex« 
ception of the statute were not of the description of the pre* 
sent, which involved other circumstances thad that of a mere 
sale of goods, wares, and merchandizes. 

'ord 
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Lord Ellen BOROUGH over-ruled both objections, but gave ^^^' 
the defendant leave to move to enter a nonsuit if he thought hbron 

fit* agahui 

Verdict for the plainUff. Gbahom. 

Solieitar-Generalj GarroWj and Espinasse^ for the plaintiff. 

Enkine and Lowes for the defendant. 

It was not afterwards moved, and the plaintiff had judgment. 



IN THE COMMON PLEAS. 



GrOLDiNG against Nias. 

'Dee. IsL 

THIS was an action of replevin. In replerio 

The defendant made conusance ; first, under one Ni» ^ v^rtj im- 
chobu FeBj who was stated to be the party beneficially entitled. dSendmnt ^ 

Secondly, under Samuel Wayman Wadeson^ who was stated nukm conn- 
tobe.tnurteeforMr.JPeff. ".SSble" 

^Mr. Wadesan was called as a witness. He was objected to wttneaBforthe 
by the plaintiff's counsel, on the ground that the defendant defendui. 
claiming a right to make the distress by title under him, he was L ^^ i 
coming to support his own title. 

It was answered, that, in point of feet, he had no interest^ 
but was a mere trustee, and Dougbu^ 840, was cited. 

Chambrb, J. held him not admissible. 

Shepherd^ Seijt. and Best^ for plaintiff. 

Bailey f Serjt. for defendant. 




CASES AT NISI PRIUS^ 



Dee. It/. Wordsworth against WiixiN and Others, 

Although the rjp^HIS was an action of tregpass on the case^ in wUeh tbe 



cam 



age IS 
idto 



JL plaintiff by bis declaration complained tbat the defeodaitt, 



hound to by his servant, so negligently drove a certain coach of him the 
cmrroom on defendant, that the coach ran upon and against a certain borse 
the left-hand whereon the plaintiff was then riding, tbat the thigbofthe 
rm^ for^^ borse was broken, so tbat it became necessary tbat be should be 
other carria- killed* 

Mon? ^^ ^^^ evidence was, tbat tbe plaintiff was on horseback on tbe 
to keep it so proper side of the road going from HighgaU to Ftnchlej/^ and 
^m ^^^^ conversing with a lady on the footpath ; that tbe defendant's 
room, it is coach drove furiously down tbe bill, which the plaintiff was 
matter of evi- then descending, that tbe borse being alarmed became ^restive, 
tbo^suffictent ^"^ ^®" jumped something about, tbe coacb ran against bim 
room is kft and broke his thigh. 

oLe^v^i- '^^^ ^^ relied upon by the defendant was, tbat though tbaca 

dent hajn^en^ was a considerable distance to tbe other side of tbe road, ihit 

'^[ ^^ } there was ample room left for the horse on tbe proper side of 

the road, between tbe coach and tbe footpath, and that the acd- 

dent was caused by the restiveness of tbe horse, and not by reason 

of any neglect in tbe driver of tbe coach. 

On the other band, the plaintiff's counsel contended that there 
being no interruption to the carriage passing on its proper ade 
of the road, tbat tbe coachman was bound to keep tbat side o^ 
tbe road, and tbat even iCthe restiveness of the plaintitf's horse 
had contributed to the accident, that the defendant was liable* 
Mr. Justice Rook said, that the coutisel on both sides hadl 
carried the rule too far; the regulation as to travelling^and pre* 
serving tbe proper side of the road, was founded in good sense, 
and was matter of public convenience ; but that he could not 
lay it down tbat a carriage driving was under every circum* 
stance to keep exactly to tbe left, or as it was called the proper 
side of the road ; if there was no interruption of any other car- 
riage, or tbe road was better, public convenience did not re- 
quire that tbe driver should adhere to tbat law of tbe road; be 
took the rule of law to be, that if a carriage coming in any di- 
rection left sufficient room for any other carriage, horsey or 
assenger on its side of the way, tbat it was sufficient; b^ it 

was 
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WOEDt> 
WORTH 



WIS matter of evidence if the defendant had done so, the driver 1805. 

was not to make experiments, he should leave ample room, and 

if an accident happened from want of that sufficient room, he was 

no doubt liable* He, therefore, left it to the Jury to say whe- «falMi 

ther the accident had not been occasioned by the defendant's ^lu^s* 

coachman having; driven so near to the plaintiff's horse ; that 

the action arose from that cause* 

The Jury found for the plaintiff. 

Coekelly Serjt. and for the plaintiff. 

Besiy Berjt and FFigky (or the defendant. 
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VOLUME V. 



AbandoHount. 

IN the cue of an Intonnce qd goodi, 
eoDtlgned to « partlcutar place, If 
npon the abip'a arrhal at the des- 
tined port, it ii ID the hends of the 
enemr, that doei not warrant bd 
iblDdoanieat. Lubbock t. Rowcroft. 

JffidaoU. 

If to eiecDtlen it contested at fran- 
dnlent, on the ground that the de- 
fendant In that eiecation had but a 
■hort time pretloni Iiiaed an execu- 
tion agalnit the then plaintiff, on an 
aid warrant of aUorney, In which he 
had iworn that the then plaintiff wo* 
indebted to him, the alfidaf it >o made 
it erideuce after proof of the iiiaiRg 
of an ezecalion npon a judgment 
■igned on that aOidtfit. Pemt t. 
Seholey and Doain/f, Sheriffi of Iion- 
don. 244 

Ageia. 

\. If an agent ii employed to (ell, what 
he ujs at the time of lb* nie will 
bind hit principal ; not what he haa lald 
ataiu>thertiiBe.£fe/jKarT.Ifa»Ae. 72 



2. If an ageut, employed lo sell on ac* 
count of another any property, ha*lac 
notice that what he is ahoat to aeU 
does not belong to hit principal!, and 
notwIthsUnding sella It, he li liable 
In hit own perton. Bardaere t. Star. 
art. Pago 103 
Vide Judiimeer. 

3. Where an agent has been employed 
to pay money for work done,, and the 
workmen ere referred to him for pejr- 
ptent, end ha atiMti to it, an no* 
knowledgment or premiee to pay by 
him will, after dx yeui, t^ tM 
case out of the itatnte of Umltetlonf. 
Atrf , AdnintitntoT, r. Potavr. 145 

4. When a \M ii diswn ob an agent, 
end made payable ont of e peiticaUr 
fand, and agent eayi he will pay it 
when be geti money of the prindpal ; 
thb it binding on him, and if he gieta 
money at any rabaeqnent tine, la 
bonnd lo pay the bill. S^tmmi *. BOL 

247 

JgreegKHl. 

I. Where en agreement between tertral 
parties it offered In eridence, and lilt 
objected to en the ground that it it 
not inffideotly damped, by reaaon of 
the omitsioa of a itamp ; proof of 
that lies on the iWewUil^ who HMkei 
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the objection) it being a fact. fVad- 
tUngian ▼• Fronds. Page 182 

% If a party has entered into a parol 
agreement for a lease, and a draft of 
it is prepared, though the agreement 
is Toid under the statute of frauds; 
yet, by an indorsement referring to 
the case on the draft by the party, 
admits the agreement, its being in 
writing is sufficient within the statute. 
Siippey T. Derriion, 190 

3* When an attorney has entered into 
an agreement with a client, tacoo- 
doct all his suits, in consideration of 
the client giving to him eiclusiTely 
the drawing of his leases, if the client 
gives part of that business to otlier at- 
tornies, the attorney must either put 
an end to the agreement, or sue for 
breach of the agreement ; for while it 
nibsists, he is bound to the terms of it* 
Parker and Rich t. Barcouri. 249 

4* An agreement respecting the sale of 
foods need not be stamped, though it 
contains stipulations concerning the 
node of payment, and other things. 
Heron t. Granger. 269 



(in Ck aneer yj. 



Ob an Issoe of non etiflxium to de!»t on 
bond, an answer to a bill flled In a 
tfonrt of e^prity. In wfafch the exeon- 
Hon of the bond h admitted, Is not 
tnflMent, unless some aceount is ghen 
of tt# snbscribing witness, and why 
ko b not called; fbr if he can be 
faanid be must prore it. Sir John 
OoK T. Dunnhig. 16 



and MotprwnunenU 



Where there is a justification to a charge 
of false impiiimnent, that a breach 
of the peace having been committed, 
the party was gi?eo io charge to an 
tOoar^ Ibt persoa described as an 
cAoif oMst be really so, aad duhr 
awom late the ofica; not a patrol, 
Of parson aoipleyad ki ttal wnj. 



Asitgnee. 

Where a tenant, by lease, continues to 
hold after the expiration of it, as te- 
nant at will, and assigns to another, 
the tenancy of the assignees shall be 
held to commence at the day on which 
it commenced under the lease, and a 
notice to quit on that day only is 
good, notwithstanding the assignee 
came in on a different day. Doe 
ex dem. Castleton and others v. 
Samuel. Page 173 

Jsrignmeni. 

The not taking possession under an as* 
signment or a bill of sale, is bot con- 
clusive evidence of fraud ; there must 
be something more to shew it fraudu- 
lent. Hoffmaoj assignee of Phelpe^ v. 
Put. 22 

AsiumpiiL 

I. If a party did not mean io contract 
by deed, though there is a seal to the 
instrument, assumpsit may be maln- 
^ tained on it, the parties not meaning 
so to contract, and the words being 
to whkh the party have put their handi 
only. Clement v. Gunhouse. 83 

Vide Auctioneer. 

% Three persons bind themselves jointly 
and severally in a bond of indemnity, 
and two of them pay the whole mo- 
ney ; they cannot join in an action 
for contribution against the third. 
Ksify and Femon v. Steel. 104 

Aitomeijf* 

1. Where an attorney has come to the 
knowledge of a deed or instrument 
having been destroyed from the cir- 
cumstances of his Mng employed u 
an attorney, he cannot be asked u to 
the fact, the knowledge of which was 
so obtained. .Robton 4* ol. assignees 
of Biake^ v. JCrwgs^ 52 

2. An attorney is not bound to spoek as 
io th#paftioalars of a bill of exchangey 
w)uRi the knowMge of sock particu- 
lan has only been derived from the 

biU 
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Wf 



Ml kaTtiif beoi put into his haods as 
tttonie3r. Brand t. Ackenmtn. P. 1 18 

S. Tbe month reqaired by the statute, 
8d Geo. 11. wfaidi an attorney's bill 
nost be deUtered before he commences 
an action to reco?er it, is a Innar 
month. Hurdy gent. t. Leaek. 168 

4i When an attorney has entered into 
an agreement with a client to conduct 
all his suits, in consideration of the 
client gifing to him ezdusirely the 
drawing of his leases, if the client 
gi?es part of that business to other 
attornies, the attorney must either put 
an end to the tgreement, or sue for 
breach of the agreement ; for while it 
subsists he is bound to the terms of it. 
Porker and lUck t. Hareouri. 249 

S« An attorney who signs an instrument, 
agreeing to giro up certain bills of 
exchange, or certain things being 
done, is personally liable, unless he 
enters into the agreement as the at- 
torney or agent, and it is so specified 
on the instrument. Kendrajf t. Hodg^ 
eom^ gent, one, kc. ft^ 

JUom^g (Power of) 
Vide Pagmeni. 

Auctioneer. 

Where an auctioneer has sold an estate, 
the title to which being objected to, 
and he refusing to return the deposit, 
an action is brought, in which he af- 
terwards pays the costs, he cannot 
recoTor this under a count for money 
paid, but must declare specially. 
Spurrier ?• Eiderton. 2 



B. 



Baa. 

Where a parson becomes bail aba? e for 
another, he is entitled to recorer 
all the expenses he has been p«t to 
^y reason of it, and may therefore 
reeofvr bis expenses, in teodinf dfter 
tiM principal to taka him, in ovder to 
ftmfer Urn; but not eapeoset of a 



suit Improperly defendod as sack a»* 
count. Fitker ^. FalloeM. Page 171 

BaO^Bond^ 

Vide 



Banlaiqfi. 

1. A bankrupt cannot be called to ex« 
plain an equirocal act of baokmptcy. 
Hoffman^ assignee of Phelpe^ t. Pit' 

9. To support a plea of bankniptey, if 
the date of the commission Is labsa- 
quent to the date of the debt it is 
fnimA JMe erldence in bar of the 
plaintiff's recorering ; but the plain- 
tiff may shew a prior act of bank- 
ruptcy. Pearson t. Fleicker. 00 

5. But if the proceedings are produced, 
the act of bankruptcy found by the 
proceedings shall be suffident for the 
plaintiff, without proof of an-adual 
act of bankruptcy. Pearton t. Flei^ 
eher. W 

4. The statute 7 Oeo. I. c 81^ wliich 
allows debts not due at the time of 
the bankruptcy to be proted under 
the commission, applies to written se- 
curities only. Partlowr.Dearlooe.7S 

6. If a trader, before bis bankruptcy, 
deposit a lease as a security for mo- 
ney, but no mortgage or assignment 
of it then took place, the assignee 
may recover possession of the pse* 
mises in ejectment, as no legal tif le is- 
transferr^. Doe ex d. Masibtr. Roe. 

105 

6. Bankrupt cannot on his cross-exartin- 
ation l>e asked a question to affeetliis 
own bankruptcy. fVyait^ assignee of 
Jlgar, V. mikimon. 187 

7. Evidence of a trader having left his 
house to avoid his creditors^ is a suflt* 
dent act of bankruptcy, though no 
creditor called in his absence. £lam^ 
mond and another, usignees of Oads^ 
cfeit, a bankrupt, v. Hinciet. 130 

8. A builder, who buys timber, which 
he works into the homes which he 
builds, and sells when built, is not an 
•iject of the bankrupt lam. Glark 
w.Witdem. 147 

0. The 



INDEX TO VOL. V. 



4. Thfl nie tbst » fnoknipt cuuot be 
•xwlned H to uiT mmttor DecMiary 
to inpport hU bankrnptcr, ippliei as 
well to croH-exuniiMtioii u to exa- 
mlnatioa in chief. He, therefore, on 
exuniactioD cuiDot be laked a qoei* 
tioD u to the foct of xof act of btok- 
Tuptcy committed prior to that od 

.' which the coouiiiuion ii founded. 

. JV^Mt iMlgnee of Jlgar, t. fVO- 
JUmom and another. Page 167 

10. To bind a bankmpt hj a oen pro- 
niM to pay labieqneDt to hlg bank- 
mptiy, It must be a preclae and poii- 
tin promiM to the plaiutiff, and not 
^ren in general termt that he would 
pay eiery body SOt. in the pound. 

. I^tibrs r. Weighimm. IBS 

1 1 . Hoo^ paid to % landlord who wu 
■boat to Strain by a trader, after an 
«Gt o( iMnkmptcy committed, i> not 
TMorerable back by the anigneM. 
SteamtiM Is id. aitigneea of Knight, 
a baakmpt, t. Wovd. SOO 

1S> If a banknipt, previoui to his bank, 
nptcy, hai given a power of attorney 
to another to receiTe anmi of mooqr 
dne to him, in conildentioD of en- 
jpgamwta entered into i>y inch per- 
■en, «B accoDot of the Iiaokmpt mo- 
My racaifed ander inch power, aftor 
tba bankraptcy, may l>e racovered by 

tbaaedgiMM. IfooJU^auigneeof , 

a bankmpt, t. Letkmaite. 1S6 

13. If a trader ceaiei to m&nnfactore, 
but still conUnnei to lollcit orderi 
and to execute them, and holds liim. 
•elf out to the world ai capable of 
flxecnting them, he is an object of the 
bankmpt lawi. tVharam j. Rout' 
Udge. 235 

Baron ond Feme, 

In an Indictment for a conspiracy againit 
three persons, two of whom are has- 

' band and wife, the wife cannot be 
called ai a witness for the otiier de- 
fendant. Rex T. Locker tf al. 107 

Btutard, 
\, A note givw to the officers of a pa- 
rish, to Indemnify them against the 



expenses of a bastard child, is so takan 
as an Indemnity only, as far as the 
parish hare Iieen put to expanse, 
thongh not so exprosed in the note. 
The maker may set np the defence 
that they were not damnified. WUde 
V. Griffin. Page 14S 

3. The father of a bastard child, if ha 
has adopted It as his own, thon^ no 
order of bastardy has been mads on 
him, he is liable for the nursing and 
necessaries fnmiibed for it* nie. 
Hakelk t. Goaing. 131 

BUt of Exchange. 

1. If the acceptor of a bill of exchange, 
which has some time to mn, discmmtt 
his own aoceptance, and takes mora 
than legal interest, it is not nsnry. 
Barkley ^. Walmtts 11 

S. If a promissory note of twenty years* 
date ba noacconnted for, it is a pr«* 
sumption of payment. DifffieU r. 
Creed. M 

3. In an action by an indoner of a bill 
of exchange, payable to the drawer's 
own order, against the acceptor, the 
drawer of the bill may be a witness 
to prore that there wu uniiy in the 
diiconnting it. Brard t. Ackermait. 

IIB 

4. To charge the drawer of an nnac- 
cepled bill, some actual eTidence of 
a demand to accept on the drawer, 
mast be proved. It is not infBcient 
to call at the residence of tlie drawer, 
and acceptance to be refused by a 
person who was unknown to the per* 
son calling. Cheek, gent. i. Roper. 

175 
5- The holder of an accommodation 
Dote, who has receired a compositioo, 
coTenanted not to toe the indorsee 
for whose accommodation the note 
was rasde, may notwithitancling sue 
the maker, though on payment of iti 
he will have a right of action a^nst 
the iadonee. MaUet t. Thompion. 
178 
0. If a bill Is indoned by proenralton, 
it ahoald be so slated In the declara- 
tion; for if the declaration states that 
the 
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. tk» putj Indrnwd it, hii own proper 

: kand b^ng Uemnto sabBcribod, tnd 

it appein to bate b«an doM bj pro- 

cantioa from incli P'J'T* ^^ '* * ^'^ 

nrUnce. Lay r. Wiltttn. Page 180 

7. Wbwa notice of the dlRhonow of o 
. UU bu beoa ghaii bj Isttar, k copjr 

of tbs Mtor caDDot oa glvon In avl< 
dMcfl^ ai ptoof of notice of tbo bill 
bavlng baan dMionoared, VDlon no- 
tio* bai ban givan to prodnco it. 
Lmgdam t. ButU. 160 

8. WbOB a bill li dnwa oo an ageot, 
and made payable out of a particBlmr 
fnnd, and agant aayi ha will pay it 
vhen he goti money of the principal, 
tUi b binding on him, and If he geta 
money at any nbaaqnent time, la 
boaBdtopaythebUL Stattui.Hm. 

S47 

Botid. 

On an Una of non ttt fadum to a de- 
etaralion on a bond, an aniwer to a 
bill eied in a eonrt of eqai^, in which 
Ob exacntioo tXilM bond ia adndtted, 
b not nffident, vnlesa Mna acconnt 
b ghen of the tnlncriblng witaew, 
and why he U not called ; for if he 
can be pro«ni«d, he mut prore it 
9,itJ9hmCaUr.Dmmbig. IS 

Booki) production of. 

If the oppoiite party calli for the othei'i 
Iwok, ha has not the option to mie 
them or not, he thereby makei them 



erldence. Wltaram 



aby makei th< 
'. Routkdgt. 3 



Bribery. 

y\A9 Stamp. 

BuUdtr. 

A bnllder, who bnyt timber, which be 
worki into thehouet which hebnlldi, 
and Mill when bnilt, b not an oinect 
eftbebankniptUwt. CtarkT.Wi*. 
Am. 147 



Cmrbig*. 

AlthoDgh die drirer of a cairiag« U 
bonnd to leare inffident room on the 
ittt hand dde of the road for other 
carrbgea to pau, he b only bonnd to 
keep ft ao aa to leare nffldent room; 
It it matter of erldence whether ntt- 
cient room b left or not, In can any 
acddent happent. IFardlnMrtt t. 
WHkm and othen. Pag» S73 

Com. 

1. Declaration U caae, for MgUgtotly 
■tearing, m a n n i ng, and dlrec^ng a 
ahip, by whlcfa another dip waa !■• 
jnred, it not Mppottad bf etldMca ; 
ihewing that U p r oceeded bam an- 
ikilfnlly itowliH the ancher, ao that 
it canght hold of the other TaBd,.aiid 
broke Into her ride. Buttmm r. 



% Althongh the drirer of a e 
bonnd to leave raficient room on tt# 
left hand dde of the rond fivr other 
carriagea to pua, he b only bonnd to 
keep it w u to leave nffidant room; 
It b matter of evidence whether anffi- 
cient room h left or not, in caaa any 
acddent happen*. IVorAworA t. 
mUoK and othen. S73 

Coab. 

1 . What b tald by an agent reipectiog 
a contract or other matter, in the 
conrae of his employment, which con- 
tract or matter ii the fonndation of 
the action, ia good evidence to a^act 
the principal, aliter^ whatbi^ by 
him on anoUier occailon. Ptto v. 
Hague. 134 

i. Wbere teveral pertoni in a cinb join 
to bay a qnantity of coali, and aftMw 
wards Rnbdiride their shares, and the 
coals are delivered to each nMatnre, 
each person cannot mrintalq an ac- 
tion for the penalty agdnit tte leller, 
for 



$6t 
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for the contract of sale is joint. 
Everett q. t. t. TVndW. Page 169 

CoM^piraojfm 

!• If three peraons are indicted for a 
conspiraqr, two of whom axe Jius- 
band and wifOi the wife cannot be a 
witneaa for the other defendant. Rex 
T. Locker* 117 

% Whern there is e? idence of sereral 
persons luiTii^ engaged In a conspi- 
ncy, whatsa said bjiuij of them at 
another time and placOp respecting the 
object of the conspiracy^ is eridence 
against the others. Kex ▼. Setter 
and others. 136 

In general easet, it is the doty of the 
eh lp pe r of goods to send notice of the 
ihippiag to the consignee; bat that 
mnj be eontroMed by usage. Goom 
'w.Jadlfnm. 112 

Contiakle. 

Where there Is a jimtlficafion to a charge 
•f false imprisonment, that a breach 
of the peace having been committed, 
tlie party was gi?en in charge to an 
oficer, tlie person described as an 
o£Bcer most be really so, and daly 
awom into the ofice ; not a patrol, 
'or person employed in that way. 
C^e ?. LiUtemore. 39 

Contract. 

m 

A declaration for not deliTering soil or 
breete, is not supported by pro?ing 
an agmment to deliver soil only, 
soil and breeze being different things. 
Ctark ▼• Man^one. 339 

Tide Evidence. 

Copjfhotd. 

MWfliinad copy fromthebodu of the 
manor, that certain |iita hare been de* 
iSMsed, la-ee idenoe witliont prodocftion 
iOf the hooks ^bemselvea, to shew that 
4bsf wave demisaaUe -by oaslem. 



Dee em dem. Ghurebwaidens «f Grey- 
don T. Cook. Page^ni 

Court if Comelonee. 

An ooeasioaal underwriting of a pcAloy 
at Ltojf^i^ and hafing a seat there, 
is not a seeiiing a Ufellfaood within 
<he city of London^ so aa to sabject 
the paity to Che jarlsdietioa of the 
Comrt of CnfiMfaaor, if helioa a vesi- 
dence elsewhere: it aanst bo followed 
aa a trade or Iratineas. MiUer w. 
mUimns. 19 

a 

MFOnUHg. 

A temporary use of a room in a poblic- 
house, for the purpose of dancing on 
a particular festiral or occasion, does 
not subject the owner to the penalty 
Dt the statute 33d Geo. III. SkM 
?. Lewti. 137 

Deed. 

Assumpsit will lie on an instraaient to 
wbioh a seal has been affixed If it ap« 
pears that the parties did not mean so 
to contract ; and the terms of tlio ex- 
ecution being to whidk then have fed 
their hands not seals. Clement r. 
Gunhouee. 83 



The publication In a newspaper of the 
depositions taken beibte a justice of 
the peace on a criminal charge, hom 
fore the party is tried, is libellous and 
a misdemeanor; neitlier can the printer, 
on an ioforroation against him for a 
libel, giro them in evidence, to shew 
that they were truly published. Rem 
▼. Lee and another. 133 

D i eo rd erfjf Home. 

A lamperary we of a iioom ia a poUie* 
hoose^ far Ihepnrpoae of dancing on a 
particular festiral or occasion, does 
not subject the owner to the penalty 

it 
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itate n Geo. III. Skuii 

Page 127 

E. 

Elfedfnent. 

ight of entry isgifen for as- 
aoderletting premises, if a 
roand iQ possessioD of the 
ippearing as theteoaot, it is 
e e? idence of an underlet- 
lient to call upon the de- 
shew in what character the 
in possession y as tenant or 
the lessee* Doe ex dem. 
. Rkkarby. 4 

lere are diree joint trustees 
te, notice to quit or discon- 
lossession giren by two, is 
though giTen in the names 
md the third trustee after- 
pts it, and joins in the de- 
jectment. RigM ex dem. 
yronsy and Nashy f • CutheU. 

149 
leafing of a notice "to quit 
Lnt*8 house, without farther 
its being deliTered to a ser- 
siplained, or that it came to 
;'8 hands, is not sufficient to 
1 ejectment. Doe ex dem. 
d others t* Lucas and others. 

153 

jedmetii. 



Escd^. 

1 against the marshal for an 
which plaintiff declares that 
1 suffered to escape was in- 
him for goods sold and de- 
ad that he sued out the pro- 
hich the party was arrested 
ccount, the arerment in the 
^n is not supported by shew- 
he goods^ere sold on a cre- 
had not lapsed when the ac* 
commenced. WhUe t. — *- 
iq. marshal of the King's 



EttofpeL 
Vide Record. 

Evidence. 

i. In an ejectment on a breach of cote- 
nant, not to assign or underlet premi- 
ses, it is prima facie evidence of an 
underletting, that a person is seen iu 
possession, appearing as the tenant, 
sufficient to call on the defendant to 
shew in what character such person 
was in possession, as tenant or ser- 
vant to the lessee. Doe ex dem. Hind^ 
ley y. Rickarby. Page 4 

2. An averment that a writ has ls:ued 
and been returned, ^^ as by the said 
writ and return now remaining in 
court may appear," cannot be sup- 
ported unless it be shewn that it had 
been filed, and an office copy offered 
in evidence. J\imer v. EyUn. 8 

3. In an action for words imputing dis- 
honesty to a servant, by which be has 
lost a place, evidence of antecedent 
good conduct is admissible. Kif^ v. 
Waring et Ux. 13 

4. On an Issue of non est factum to a de- 
claration on a bond, an answer to a bill 
filed in a court of equity, in which 
the execution of the bond is admitted, 
is not sufficient, unless some account is 
given of the subscribing witness, or 
why he is not called ; for if he can be 
procured, he must prove it. Sir Jokn 
Call V. Dunning, 1 6 

5. In an action of trespass vi et armis^ 
for driving a chaise against another 
and injuring it, the plaintiff must prove 
the defendant the owner to have been 
actually driving ; for if driven by a 
servant, the master would not be lia- 
ble \n trespass. Leame v. Brt^. 1 8 

6. In an action on a guarantee to pay for 
goods delivered to a third person, 
what such third person said respecting 
those goods, is not evidence to charge 
the party who gave the guarantee; the 
delivery must be proved. Evans etaL 
T. BeatUe^ ezecutort. M 

7. Where a person who bad beto eia- 
miiied at a witnesi at a former trial 

R b 
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is dead, wliit he swore mt the trial 
mj be proved by a wttoeM, who 
heard him glre his efMencs at »ch 
former trial. Sirutt t, Bovfngdon. 
Page as 

8. Wbera a qoPBtion of right of water 
hai been tried in an action oa the 
caH, the record of the lerdlct on that 
trial ii efidence in a wcond action 
against the same defendant, though 
there are other defendants In the new 
action, If they ail claim nnder him. 
Antt T. Bovingdon. 58 

fi. To pfore a right to the soil, acts of 
ownership exercised hv one party is 
conclnsite etidence againstasupposed 
title, from bonndaries which have 
sever been ascertained. Curzon et al. 
T. Lomax. GO 

id. "To prove a person an owner of a 
■hip, proof of bis haringpaid bills and 
charges on the ship it sufficient. Tho- 
MOt r. FttstV' 88 

11. Where bankraplcy i> pleaded the 
date of tho commission, if it is sab- 
■eqwnt to the date of the debt^ is 
aufficieot intnpport of the defendant's 
ptoa In bar. PMrrofl t. Flitcher. 

BO 

IS. If the proceedings are prodnced, the 
■Ct of bankruptcr found by them is 
nficient, without proof of tiie ac- 
tual act of bankruptcy. Ibid. ibid. 

IS. A note given for money advanced by a 
ekndldate at an election as a Imfae, 
though without a stamp, may begWen 
in evidence of the bribery. Dover r. 
MaoMn-. 03 

14. If the dectaralion avers generally 
the defendant to tw a meter for sn- 
fWrintendiDg the delivery of coals, 
proof that'ke is a deputy coal-meter 
is lofBcient. Daoej/ t. Lowe. 70 

14. What wutaid 1^ an ageat haViag 
■vlhority toieli, at the time of the 
aale, ii adniasible eridence ; bal not 
lriiathelmMfdatanotliertime> Hef. 
iFcor T. HatBke. 72 

IC Tto book kept it tbe jfck ced bnrt 
ofice, eontalniif ctqites of tte ntorai 
WMtoW^oart of persona whe luvt 
died M ftouti of <ii«'iiUp^ k evU 



denoe of tbe death of mumb. WaU 
lace V.Cook. Paga tl7 

17. A receipt for interest indorsed on a 
promissory note, without a Blamp(and 
which cannot therefore l>e given in 
evidence) Is evidence to go to the 
jury ; from which they may perceive, 
that from the payment of so much for 



interest there waa a priodpal i 
Manteg et \ 
Peel. 



proportion due. Manteg et Ux. v. 



130 



18. The day-book kept at th« judgmmt 
office Is not evidence to prave tlw Ume 
of the signing of a jadgment. Lee r. 
Meecock, 177 

10. If a Mil Is iadoned by procnrstloo, 
it should be so stated in Vn declara- 
tion ; for if the declaration states that 
the party indotsed it, bis own prt^ier 
hand-writing being thereunto sub- 
scribed, and it appears to have been 
done W procnration from such par^y, 
it Is a Iktat variance. Levy r. fnlioii, 
ISO 

iO. The rule that a bankrupt cannot be 
Examined as to any matter necessary 
to support his bankmptey, appllet at 
well to cross-examination as to efca* 
Ibinatlon in chief; he, therefore, on 
etaininatlon cannot be asked a ques- 
tion as to the fact oT any act of Unk- 
ruptcy committed prior to that onwblck 
thecommisslon Isfonnded. fV]fdtt,n- 
tignee of Algar, t. fVtlkins<m and ano- 
ther. 187 

21. Where there is ertdence of several 
persons having eng^ed in a con- 
spiracy, what is s&id by any of them 
at another time and place, respecting 
the object of the conspiracy, is evi- 
dence agdnit tbe otkcH. iMev. fiHl^ 
far and others. 125 

22. If the dedaration in an ttetlob for a 
false letvm on *JLfa., in beMag out 
the Writ, staM tin iaderMtadat to 
levy the enn, together wKh Ufarfie- 
tlff's pMndrige, Afficns* toes and after 
legaicharges and iHdAentil HxpMssa 
attending tbe wme, kad the wttt wfc« 
ptwdaeed is tol«vy thbtcm^-MMftar 
with a» Iherlt^ fi mOt t^ dWfa^ 
hm, to. k Ii k <nMa«ofe. 4Mfct t. 
Rovttu, and another. 1 33 

■ftWhtt 
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U. What If mid by an agrnit respectfog 
a contract or otber matter, in the 
course of his emplo)nnent, which con. 
tract or matter is the foundation of 
the action, is good evidence to affect 
the principal, (diierf what is said bj 
him on another occasion. Peto v. 
Hague. Page 134 

14. In case for a libel published in a 
weekly paper, after proof, the bnyfng 
of the paper at the defendant's shop, 
in which the libel was contained : eTi- 
dence of similar papers purchased at 
the defendant's shop at other times is 
admissible eTidence to shew that the 
paper was regularly published, and 
that the libellous publication was de« 
lil>eTately made. Piunkeil t. CobbetU 

136 

^« A speculatiTC opinion in a book of 
the same tendency as the libel, may 
be read as part of the counsel's speech : 
but if the extract is the representation 
of a fact it cannot be read, unless the 
counsel calls witnesses to prove it. 
Piunkeii w. CobMi. 138 

96. In an action against the marshal for 
an escape, in wbidh plaintiff declares 
that the person suffered to escape was 
indebted to him for goods sold and 
dellrered, and that he sued out the 
process on which the party was ar- 
rested on that account, the aTOrment 
in the declaration is not supported by 
shewing that the goods were sold on a 
credit which had not lapsed when the 
action was commenced. IVhUe ▼. — 
Jones^ Esq. marshal of the King's 
Bench. 160 

S7. When a declaration is not specially 
entitled, but refers to the first day of 
term, and the cause of action proved 
is sobseqnent to the first day of term, 
the production of the writ, shewing 
the tme time of its being sued out, is 
sufficient, if it was subsequent to'the 
cause of action. Rhodes t. Gibbs. 

' 163 

n. Where several persons in a club 
Join to bay a quantity of coals, and 
aftenraadt subdivide their ihueat and 
Ae ooala are delivwed to each aiMi- i 
asnrei each person cannot midntaln an 



action for the penalty against the 
seller, for the contract of sale is joint. 
EvereH q. i. r. TindaU. Page 169 

29. If there has been an encroachment 
on the highway, and the person re- 
mores it, and repairs that part of the 
highway which waa injured by the en- 
croachment, and then ieares it to the 
trustees or parish to repair in future, 
he shall not be liable In future: but 
if the proprietor of the adjoining 
land has for any length of time re- 
paired, it is eridence of his liability, 
unless he gires positire eridence of en* 
croachment. Rex f. Skinner > 919 

30. An examined copy from the books 
of the manor, that certain pits hare 
been demised, is eridence without 
production of the books themselres 
to shew that they were demisable by 
custom. Doe ex dem. Churchwardens 
of Croydon r; Cook* 22| 

31. Declaration in case for negligently 
steering, managing, and directing a 
ship, by which another ship was in- 
jured, is not supported by evidence, 
shewing that it proceeded from un- 
skilfully stowing the anchor, so that 
it caught hold of the other ressei and 
broke into her side. Hullman ▼. Hen- 
nett. 226 

32. Vide Rex r. Badi. 230 

33. In a criminal information, the in- 
formation stated tliat an order had 
been made to land goods at the quay 
or wharf appointed by law. That 
arerment is not supported by proriog 
an order to land them at the king's 
warehouses, though it stands on the 
wharf or quay. Rex r. Cassano. 231 

34. The gazette alone is not eridence of 
the appointment of an officer to a com- 
mission in the army. Kirtban r. Cock" 
burn, 23C3 

35. If the opposite party callt for .the 
other's books, he • has not the option 
to use them or not, hetliereby UMkes 
themeirdence. Wharamw. Royiledge. 

235 

36. If an execution b concealed a| fiau- 
^ulKut, on the ground* that the 'de- 
fendant in that executiou bad\b«t a 
short time prerions issued an ezecu- 

R2 tion 



160 
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tioD igainst the then plaintiff, on an 
old warrant of attorney, in which he 
had sworo that the then plaintiff was 
indebted to him, the affidaYit so made 
is efidence, after proof of tlie issuing 
of an esecation upon a judgment sign- 
ed on that affidavit. Penn t. Scholey 
and Domvilip sheriffs of London. 

Page 243 



F. 






Felonif. 

Felony cannot be committed in stealing 

, oysters from off an oyster-bed in an 

arm of the sea, though brought there 

for the purpose of breeding. Rex t. 

fValford. 62 

Fixtures. 

Fiitares not separated from the freehold , 
cannot be recoTered under a count 
for goods sold* NuU ▼• Butler. 

176 

Forgery. 

If a person offers in evidence a paper as 
a copy of a receipt in which words 
are interpolated, not in the original, 
it is forgery. Upfoldy. Leet. 100 

Fraud, 

The not taking possession under an as- 
signment or a bill of sale, is not con- 
clusiTe CTidence of fraud ; there must 
be sonething more to shew it fraudu- 
lent* Hoffman assignee of Phelps t. 
Pia. 22 

Frauds^ Statute q/, 

1. If a party has entered into a parol 
flgreemeot for a lease, and a draft of it 
is prepared, though the agreement is 
ToM under the statute of frauds, yet 
by an indorsement referring to the 
case 0o the draft by the party, admits 
the agreement, it being m writing is 
svttdiiifwitya the statate. Shiff)e3f 



2. When goods are sold - by sample, and 
the sample deliTered as part of the 
bulk, and the bulk thereby diminished. 
This is a part delivery within the sta- 
tute of frauds* KlinUt t. Stingy* 

Page 267 

3. It is not a good note in writing of the 
sale of goods, if the name of both 
buyer and seller are not used, and it 
should be signed by both, or their 
agents. Champion i. Plummer. 240 

4. When a person is told by two parties 
that he is to be the broker to make a 
contract between them for the sale of 
goods, and he in consequence reduces 
it into writing, and sends a sale note 
of the terms to each party, this is a 
valid contract within the statute of 
frauds. Chapman r. Partridge, ^bd 



G. 



Gazette. 

The gazette alone is not evidence of 
the appointment of an officer to a com- 
mission in the army. Kirwan v. Cock-' 
burn. 233 

Gaol. 

A single magistrate is not liable to pay 
for the expenses incurred in preparing 
plans for a county gaol, advertised for 
by the sessions, of which he was one* 
Tuck and another,esecutor8 of Carter^ 
T. RuggleSf Esq. 237 

Goods. 

If the declaration in an action for goods 
sold and delivered state them to be 
the goods of the plaintiff, and they ap- 
pear to have been the property of the 
plaintiff and another, though sold by 
the plaintiff, it is a fatal variance* 
DitMurnyr.Spradclhi and others. 

31 
Vide Guarantee. 

Goods sold. 

Fi3[tureS| not separated from the free- 
' bold, cannot Im recoreied vnder a 

count 
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coodI for goodf sold. Hutt ▼. Butler. 

Page 176 

Guaraniee. 

In tn adioa on a gaarantee to pay for 
goods delWered to a third person^ 
what sach third person said respecting 
those go.odS) is not evidence to charge 
the party who gare the guarantee ; 
tho delivery most be proved. Evans 
ef a/, r. BeaUidj executors. 26 



H. 



Highway, 

If there has been an encroachment on 
the highway^ and the person removes 
it, and repairs that part of the high- 
way which was injured by the en- 
croachment, and then leaves it to the 
trustees or parish to repair in future ; 
he shall not be liable in future : but 
If the proprietor of the adjoining 
land has for any length of time re- 
paired it, It is evidence of his liability, 
tnless he gives positive evidence of 
encroachment. Rex v. Skinner* 219 

I. 

Indemmiy* 

When a person becomes bail above for 
another, he is entitled to recover all 
the expenses he has been pot to by 
reason of it, and may therefore reco- 
ver his expenses in sending after the 
principal to take him, in order to 
render him ; but not expenses of a 
suit improperly defended on such ac- 
count. Fisher v. Fallows * 171 
See Parish. Wilde v. Griffin. 

142 

Indictment, 

1. Od a joint indictment against several 
for a misdemeanor,, a defendant, who 
had snlTered judgment to go by default, 
cannot be called as a witness for 
others. Rex v. Lqfone^ Hepburn^ 
Daoie^ SOl&er, and anothor. ! 64 
Vide Ren ▼• Budd. 330 



3. In a criminal information, the in- 
formation stated that an order had 
been made to land goods at the quay 
or wharf appointed by law, that aver- 
ment is not supported by pruvini^ an 
order to land them at the King's 
warehouses, though it stands on the 
wharf or quay. Rex v. Cassano^ ^ 

Pageiil 

Infant. 

1. Money lent to an infant to procure 
his liberation from an arrest, may 
come under the description of iiecaasa* 
ries ; and may be recoverable In as- 
sumpsit, if it appear that he was in 
custody for a debt for necessaries, or 
in execution. Clarke v. Leslie* 98 

2. In a joint action, where one defendant 
pleads infancy, the plaintiiT cannot 
enter a noU prosequi as to him, and 
proceed against the other. Jaffra^ ▼• 
Frebain and others. 47 

3. To bind an infant on a promise to pay 
after full age, it must be made volun- 
tarily, and with full notice that the 
party was then not liable by reason 
of his nonage. Harmer v. Killing. 

102 

4. Regimental clothes furnished to )ita in- 
fant, who was a member of a volun- 
teer corps, are necessaries. Coates t. 
mison. 152 

Insolvent* 

The holder of an accommodation notes 
who has received a compensation, who 
covenanted not to sue the Indorsee, 
for whose accommodation the note 
was made, may, notwithstanding, sue 
the maker ; thpugh on payment of it, 
he will have a right of action against 
the indorsee. Mallet v. 7%oii^joii. 

178 

bsurance* 

1. In the case of an insurance on goods 

' consigned to a particnlar port^ if on 

the ship's arrival the intended port is in 

the hands of the enemy, that does not 

warrant 



988 
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warrant an abandonmeot* Lubbock 
▼. Rowcroft. Page 50 

% Where there is a policy on a ship, 
with liberty to touch and discharge 
goods at a certain place, even thoogh 
there is a claose in the policy pro- 
viding for a return of premium, if 
she sails from thence with convoy 
the is not warranted in taking in a 
cargo there. Sheriff t. Potts. 96- 

3. Neutral property, taken by a King's 
ship, though the Court of Admiralty 
pronounce for good cause of seizure, 
but order to be restored, is lawful ob- 
jeot of insaraoce. Fisger t. Prescott. 

184 

IntereH. 

If there is an agreement for tithes io 
be paid at a particular day, the sum 
will bear interest from that day ; but 
on a general agreement for so much a 
year, without specifying any particu- 
lar time, no interest is payable. Skip* 
l$y T. HammontL 114 

# 

Interrogatories, 

YideWheelerj assignee oiBryan^ v. 
Mkins. 246 

Joini Contract* 

Three persons binding themselves jointly 
and severally in a bond of indemnity, 
if two of them pay the whole money, 
they cannot join in an action for con- 
tribution ag^nst the third* KelbyzxkA 
Vernon t. 5/ee/. 104 

Jointenants. 

Where there are three joint trustees of 
an estate, notice to quit or discontinue 
the possession glf en by two, is bad, 
even though given in the names of 
tlie three, and the third trustee after- 
wards adopts it, and joins in the de- 
mise in ejectment. Right ex dem. 
J^Met^ Hyrons^ and Nash, ?• CutheU. 

149 



Judgments 

The day-book kept at the jodgmen 
fice is not evidence to prove the 
of the signing of a judgment. I 
Meecock. Pa^ 

Justice of Peace. 

A single magistrate is not liable tc 
for the expenses incurred, io prep 
plans for a county gaol, advertiac 
by the sessions of which he was 
Tuck and another, executors of 
ftfr, T. Rugglesj Esq. 

L. 

Landlord and TenanL 

Where a right of entry is gireo i\ 
signing or underletting premiaei 
person is found in possession < 
premises, it \% prima fctdeeiydm 
an underletting, sufficient to calh 
defendant to explain in what d 
tar the party was so in poaac 
Doe ex dem. Hindley v. Ricki 



Lease. 

If a bankrupt deposit a lease befo 
bankruptcy, but no mortgage 
signment of it is made, it transf 
estate, but the assignees may n 
it. Doe ex dem. Maslin t. 1 

Vide Landlord and Thumi 
See Frauds^ statute of. Sk^ 
Derrison, 

Letter. 

1. Though a letter giving a fall 
racter of a servant, may be the| 
of an action, yet if it has beei 
ten as an answer to a letter, m 
with a Tiew to obtain acbarmcli 
in order to obtain such ao ms 
might afford a ground of act! 
actioo can be maintaiofd. J 
fVaringetUx. 

% Where notice of the dlihonoi 
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.Ullb«sb6ea{iT«a]>j l«t(in', « copy of 
ths leUer cannot be given in eTidsace 
U proof of Qntice of tht bill hning 
been diilionoured, unlMS notice hss 
heen givsn to pradace it. Laagdon 
J. IbiiU. Page 15S 

Libel. 

VmeLttter. 

1. The pnblicadoii in a newspaper of the 
depoaitioDB taken before a justice of 
tbe peace on a crinilasl charge, before 
tke part}' h tried, ii llbelloni and a 
Bbtfaneanor, neiHier can the printer, 
oawiJnformatioii against him for a 
IUmI, ^ve them in evidence to shew 
tfaatthey were tmly paWished. Rex 
*. Lee aaJ Hnotber. 1^3 

3. In case for a Itbri pafatiriied In a 
week!}' paper, affer proof, the baying 
of the paper at the defendant'i tfaop, in 
which the libel woa contained ; efU 
dence of similar papers purchased at 
the defendant's shop at otiier times, is 
a^isiible erideoce to shew that the 
paper was r^alarly pabliihed, and 
that the libeHoni pnblication was de- 
Kberately made. PiunkeU r. Cob- 
btU. 13S 

LimilaHotu. 

1. If a promisiorr note of twenty yean' 
date be unaccounted for, It is a pre. 
■nmplioa of payneil. Duffield t. 
Creed. fi2 

2. If a party says, He has bo reco11ec> 
tion of the debt, bat r«1irs on the sti. 
tnte, the statote h a good bar. Jiaer, 
If he admits it unpaid. Bryan t. 
ilorteman. 81 

UMimUom, Slattde of 

Wliere an i^ot ha* been employed to 
pay money Cor work done, and the 
workmen are referred to him for pay- 
neiit, and heaiMDU to it, an ackaow- 
Mgnmt or pnnaiie to pay by bim, 
jrlU^ t/ftMt ixymn, tRkeibe mm ont 
■gf ^ tUtoto of UnlUtioM. BkH, 

- idmlnlitntor, T. ^«Aii«'. 14S 



Lpndon. 



Afl oecasioDal naderwrlUng ■ policy at 
LItigd't, and having a seat there, is 
not Meking a liTelihood within tbe 
dty of Lmdon, so as to snbjeot the 
party to the jurisdiction of tbe Court 
qf Ctrntdance; if be has a reaideoco 
elaswhara : it mast be followed as a 
trade or basinois. MSler v. H'U- 
liame. Page 19 



MatUr «Kf Sereamt- 

1. In an aj:tion of trespass vi ef armit, 
for driving a chaise against another, 
and injuring it, the plaintiff must 
prove the defendant the owner to have 
been actually dmtng: foT if driven 
by a servant, the master wonld not 
be liable in trespass. Leame v. Bray. 
18 

3. The owner of chaises and hones let 
to hire, it liable to an action for any 
damage arising from the negligence of 
his drivers, and not the party who 
hires them : he may therefore main- 
tain trespass vi el armit against the 
hirer for any injury done to bis faoraos 
or carriages while so let to lAn. 
Dean r. Brantkaaiie. 3S 

3. If a master gives his servant money 
beforehand to pay for goods, and the 
servant embeiiles the money, the 
master is not liable; but If he autho- 
rizes the servant to take np goods on 
credit, and he does so, and th« master 
afterwards gives him the money to 
pay, which he does not so apply, the 
master i* liable. Rutbj/ i. SearlM. 
70 



Negt^eHea. 
It b DO defence to an tctioa for oegll- 
geatlydrtringaehaiieBgaiiiit another 
that the one driven afahiit was on 
the jrrong tide of .the road, If there 
wai room tntfcieDt to pais wlthont 
ilBoaamiinw. Ck^.i.WaeiL 44 
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Ainnpiper. 
Tbe pnblicatioD ia & newipap«r of tbe 
dejMHitioDi taken before a jaittce of 
the peace on a criminal charge, be- 
fore the party u tried, ii libeltoui and 
a mitdeneanor ; neither can the 
piintert on an informalioa against him 
for a libel, give them in eTidence, to 
■hew that the; were tmly pnbliahed. 
Res t. Lee and another. Page 1%3 

Notice. 

1. A notice lerred at seTen o'cloclc the 
eTening preceding the day of a trial to 
produce papers at the trial, is not 
laiBcleat notice. Simi *. Kitchen. 46 

% Notice to qnit may be girea to a te- 
nant by parol, and where there are 
two tenant! of premises held in com- 
mon, notice to one is snificient. Doe 
ex dem. Lord Macartneg r. J. Crick 
and fVUliam Crick. 196 

See Tenant. Dae ex dem. Burott and 
othert, r. Lmcoi and othen. 163 

Ba» Ldter. Langdon T. Huiii. 156 

O. 

Officer. 
Vhtre there is a justiScation to a cha^e 
of false Imprisonment, that a breach 
of the peace having been committed, 
the party was glteo in cba^e (o an 
officer, the person described as an 
officer must be really so, and dniy 
■worn into the office ; oot a patrol, 
or person employed in that way. 
Cliff'e J. Liatemore. 39 

Obiter. 
It is not felony to ileal oysters off the 
oyster-lays, which are in anarmof the 
■ea, to which the oysters are bronght, 
ind which are not (be natural pro- 
daction of tka place. Bex v. fyal' 
firi, 62 

P. 

Poru*. 

A noU gbm to tbe offinn of ■ puiib} 



to iodemnify tbm aghast tbt ei- 
penset of a bastard child. Is to bo 
taken as an indemnity only u far aa 
tbe parish have been pnt to expense^ 
Ihongh not 10 expreswd in the note. 
The maker may set np tbe defence 
that (hey were not damnified. WUde 
T. Griffin. Page 142 



Pitrliameni. 

Tbe Speaker, or a Member of Parlia- 
ment, may be called npon to give evi- 
dence of the fact of a Member of Par- 
liament baring taken part, or spoken 
on a particular debate ; bnt he can- 
not be asked at to what he knew de- 
livered in the course of the debate. 
Ptttnkett r. Cabbett. 137 



Partner. 

A partner who suffera bii name to be 
used in a firm ■> a partner, if in fact 
he is not so, nor has any share in the 
business or profits, may be a witness 
for the person whose name Is joined 
with his, and who is the only person 
entitled in action for goods sold. 
Panont r. Crotbg. 190 



\. Payment of money into conrt il not 
of itself so an admission of tbe plain* 
tiff's right to recover ; but mar be 
ezplain«l qno animo it was tJono. 
Uit^ardf. Bloaeri. 60 

3. A paymeot to a person acting under 
a power of attorney, after the person 
who gave the power is dead, Is a void 
payment: the death of the party being 
a revocation of the power. WaOaoe 
J.Cook. 117 

3, Peijnry at common law may be par> 
doncd ; and if a witness is prodncad, 
wbo bat been so conrictedj he nut 
produce Us petent of pardon, exparta 
SmMe. Dner «. Maettmr. BS 
Pleadbv- 
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Pktutmg. 

1» Where ad auctioneer has told pre- 
miiet) the title to which being con- 
tested, and he refusing to return the 
deposit, an action is brongbt, in which 
he afterwards pays the costs, he can- 
not recoTer those costs against the 
principal in an action for money paid ; 
bat mast declare specially. Spurrier 
T. Eidertott. Page 1 

% Ad aTerment in a declaration, ^^ as 
hj the said writ and retarn thereon 
DOW remaining in court more folly 
appears," can only be proved by 
shewing that it has been actually 
filed, and producing an office-copy. 
Ttamer v. Eylen. 8 

X If the declaration in an action for 
goods sold and delivered, state them 
to be the goods of the plaintiff, and 
they appear to have been the property 
of the plaintiff and another, though 
sold by the plaintiff, it is a fatal Ta- 
riance. DUchbum ?• SprackUn and 
others. 31 

4. In an action of debt q, U for selling 
coals contrary to law, the contract for 
the sale of the coals must be truly 
stated, and any Tariance is fatal; 
therefore where the declaration stated 
the offence to have been committed 
on a sale of coals to two persons, and 
it appears to have been a sale to him 
and another, though the declaration 
stated the eiact quantity which the 
two were to receive, it is a fatal 
variance* Pariih q. U v. Bunoood. 

33 

b. If to an action on a bail-bond the de- 
fendant plead nil debet J and the plaintiff 
does not demur, but takes issue, it lets 
the defendant into any defence he 
may have to the action. RawUns Sf 
al, V. Danvers* 38 

6, In a joint action, where one defend- 
ant pleads infancy, the plaintiff can- 
not enter a noU proieqid as to him, 
and proceed against the other. Jaffrajf 
T. Frebam and others. 47 

7. In declaring under the rtatnte 6 EUz* 
c. 6. for following a trade, this true 



trade must be set ont$ describing the 
party as following a branch of it will 
not be sufficient, ^perket t. Mann. 

Page 110 

Power cfJUornejf. 

If a bankrupt, previous to his iMok- 
rnptcy, has given a power of attomejr 
to another, to receive sums of money 
due to him, in consideration of en- 
gagements entered into by sudi person 
on account of the bankrupt, money 
received nnder such power, after the 
bankruptcy may be recovered by the 

assignees, ffoi^ assignee of 

a bankrupt, v. LeUinaUe. 358 

PracHce. 

1. A notice to produce papers served at 
seven o'clock in the evening preceding 
a trial, is too short to entitle the 
party to insist on the production 
of the papers. Sime v. KUthen. 46 

^ In a joint action, where one defend- 
ant pleads infancy, the plaintiff can* 
not enter a noli prosequi as to him^ 
and proved against the other. Jaffra^ 
V. Frebam and others. 47 

3. Payment of money into court is not 
of itself an admiuion of the plaintiff's 
right ta recover; but may be ex- 
plained Olio ofilnio it wu done. KSfiU- 
yard v. nlowers. 60 



R. 



Rece^fl. 

Vide Evidence. 

Record. 

1. An averment in a decUratioD^ ^ u 
by the said writ and retnm thereon 
now remaining in court more folly 
appears," can only be proved by 
shewing that it has been actually 
filed, and producing an office-copy. 
J\tmer v. Ejflsf. 8 

% Where a question of right has been 
tried in an action on the case, the 

record 
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. ' rtcopd of tbtt iiial* tbongh not an 
uUppitf is condniiTe OTidonce aa to 
the right, agiunst the same party on 

. the record and those claiming under 
him* Siruti t* Bovmgdon. Page 58 

3« Defendant nleadi a judgment by 
reason of ue non-performanoe of 

- soferal promises and nndertakiogs. 
The reeofd, when predneed, wns a 
judgment en one count only, on a 
bill of ttdiange referred to the pro- 
thonetaty, and a r&wMMmr itimna 
as to all tlie other counts. It is a ra- 
riaaee, end does aot sustain the plea. 
IlMfT.Berr«dMt and others. «23 

JCipweiiii 

In replefin, the party nnder whom the 
defendant makes cognizance, is not 
urn adffiissiblo witness for tlie defisnd- 
unt. G0Uimg r. Nhi. V7% 

Road. 
Vide N€gUg€ncf. 

& 

SMar. 

U ThoPf^h ft ship, when she sails on a 
Toyage, Is not seaworthy, and after 
bfiTing performed part of the yoyage 
ts in consequence obHged to put into 
port, and compelled to abandon the 
▼oyage, that does not give the sailors 
a right to recover any wages, no 
freight being earned. Eaken t. 
Thorn. 6 

% Where assumpsit will lie on sailors' 
articles, though under seal. Vide 
jdtsumptU and Deed, 

3. A sailor, retained under certain wages 

iiy articles, cannot claim any money 

as g nM lg wwmsf '*® ^ wage. 

M t m o f A Y. Woohmoro. 84 

WmEMmiM. 

Bdk. 

1. Where an auctioineer 1^ sold pre- 
fiisei, Urn titte te which bring cpa. 
tmlti^ end be lefasiog (o retauna the 



deposit, an action is brought, in which 
he afterwards pays die costs, he can- 
not recover those costs against the 
principal in an action for moiey paid, 
but must declare specially. Spurrier 
?. EHerUm. Pmgg 1 

Vide Pleading. 

8. It b not a good note in writing of the 
sale of goods, if the name of both 
bujrer and seller ane not used, and it 
should be si|^ by both, er (heir 
agents. Cheunpion t. Pluamier. 340 

8. When goods are sold by saaBpie,and 
the sample delirered in part of the 
bulk, and the bulk thesebydiBiDished. 
This is a part delivery within the sta- 
tute of frauds. KUmUzir.Surrg. 967 

4. Whena person is told by two purties 
that he is to be the broker to make a 
contract between them for the sale eC 
goods, and he in censequauce luduoes 
it Into writing, and sends a sale eote 
of tlie terms to each party^ thss is a 
▼alid contract within tiie statale of 
frauds. Cht^pman n. PaHridge. 856 

Sher^. 

If to an action on a bail-bond, the de- 
fendant plead nildfibeij and the plain- 
tiff does not demur, but takes iuue, it 
lets the defendant into any defence he 
nay hare to the action. RaaUm Sf 
ali 1. Danvers. 88 

Ship. 

I. Though a siiip, when tk» sails en a 
▼oyage. Is not seawoKhy, and after 
haTiog perfonmed part pf the Toyage, 
is in consequence compelled to aban- 
don the Toyage, and obliged to p«t 
into port, that does not giro the sail- 
ors a right to reco?er any wms^ no 
freight being eaimed. JEotasv. TfteekS 

8. If a pjsrsoa who sepiplies storee to a 
sh^, of whidi therf ase set oral earn- 
ers, takes in payment the Mil ef the 
ship's husband (a pnit owner) and 
settles with Urn alone, be tbereliy 
dischai)gas the etber eumpsy partfcu- 

lerlyifthebiUbnsnewedl Ucidi. 
IFUtoeiNleMen. iti 

9. Teest«Uidi4helii«te(reperse0tatag 

the 
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Ikt Awnar of a. ihip, nidatiea of hii 
hafiag paid for storei, dec. ia primA 
/ocAinSdMt. ThoiiiatT.Foifle.P.S9 
4. If a ibip gab •ground, aod cianot 
be ptt off in the opioioD of competeot 
penoDs, the captain ma^ kU fqr the 
owner's benefit ; bit it moat be done 
ohIt in cases of extreme necesiity, 
and be purely bon&^fidt. Haymant. 
MoUon. OS 

Vide SaSor. 

Slander. 

1. ThoDgh a letter, giThig a false cha* 
vacter of a tervanl, may be tbe gronod 
of an tetioD, yet If It bas been 
written u an aniwer to a letter, Mat 
not with a Tiew to obtain a eberacter, 
but in order to obtain tnch an answer 
as might afford a gronnd of action, no 
action can be maintained. King t. 
WariHf itUx. 14 

). In AD action for words imputing dii* 
honesty to a serrant, by which he has 
lost a place, evidenca of antacedent 
good conduct is admissible. SameCate. 
4. Words spoken to a committee of a 
VolnntecT Corps, respecting a mem- 
ber, charging him with improper prin- 
ciples, are not actionable, if that com- 
mittee hafe the general direction of 
ths corps. Barbmtd v. Hoakham. 
109 



1. A note for money giren to *oten as 
a bribe, may be given in erideoce of 
the bribery in an action on the sta- 
tute, thoagh it tuB do stamp. Dvcer 
T. Maestaer. 92 

% Where an agreemint betmuD laTwal 
parties Is offered in erideoce, wd H is 
objected to oO the ground that U is 
not nfficiently stamped, bf reaaoo of 
the omiuioD pf a stunp, proof of tbat 
lie« 0D the defandant, WK» siakM the 
objection, it being a fact tft^ding- 
ton J, FraiUM. 1S3 

3, An agraemetit xMpeptlng tbe sala of 
goods need not be staDped, though it 
eoatalni stlpuUtioDi ^ManialBg (be 



mode of payment and other things. 
Heron t. Grmger. Page 289 



I . By the statute S Cfeo. II. c 3. which 
regulates sailors' wages and contracts, 
no money but what li reserved by the 
articles, can be claimed; nor can any 
nsage sanction a claim for any thing 
in the form of a gratuity. Eltworth 
*. Woolnore. 8S 

S. The statute of 7 Gta, L e. 31, r«- 
tpecljng eontiogettt debts, applies to 
written Henrhtea only. PwtUm t. 
Dearltne. , 78 

S. In an action on the 5th of filtc; c. 3. 
for following a trade, the tnde most 
be Bccorately described, ^eneer q. 
t. T. Man. 110 

4. An occasional nnder-wi^dng of a po- 
licy at Llogd"*, and havlag a loat 
there, Is not " a aeeklng a liroUhood 
within tbe dty of LMttbn," sonciant 
to antgect a party ts tbe Gmrl of 
ConidetKe %et. If he has a leaMeBce 
elsewhere : K mast be fallowed m a 
trade or basioeas. Aftfler v. mi- 
Uami. 9$ ■ 

StattOe 21 Oto. II. 



See Dandng. 



1. The seller of stoch is not bonnd to 
he at the place readr to make tbe 
transfer on the day of the parchate ; 
a reasonable degree of pronptnMi It 
■officient. Baurdeii904 t. Greprrj/t 

lift 

2. In order to entitle a paify to recover 
tbe differsDCB arising from %. nsale of 
stook, whiob tbe dtfendant had con- 
tracted to pnrc^aie, Itianot Mceuiry 
that tbe resale shonld lake p4aoe on 
the next tranjfer>iday. Simt Caie. 

3. An agreement for tha purchase of 
etodk, tm be iiMiifemd U a Utjm 
dpf, at ft prioe beU* tbe «M pelae, 
ii not aawliMU. Piltt f. MmaU 

■ 164 

Temmt. 
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T. 

1. The mere leaTing of a notice to quit 
at the tenant's house, without farther 
proof of its being delirered to a ser- 
rant and eiplained, or that it came to 
the tenant's hands, is not sufficient to 
snpport an ejectment. Doe ex dem. 
Buross and others t. Lucas and 
others. Page 153 

% Where a tenant-by lease contiunes to 
hold after the eipiration of it, as te- 
nant at will, and assigns to another, 
the tenancy of the assignees shall be 
held to commence at the day on which 
it commenced, under the lease, and a 
notice to quit on that day only is good, 
notwithstanding the assignee came in 
on a different day. Doe ex dem* Cas' 
tleion and others r. SamueU 173 
8. Notice 'to quit may be gifen to a te- 
nant by parol, and where there are 
two tenants of premises held in com- 
mon, notice to one is sufficient. Doe 
eg dem. Lord Macartney t. J. Crick 
and Wmkm Crick. 196 

4. Money paid to a landlord, who was 
about to distrain, by a trader after an 
act of bankruptcy committed, is not 
recorerable back by the assignees. 
Stevenson Sf al. assignees of Knighty 
a bankrupt, t. Wood. 300 

Tender. 

A tender of money, with a demand of 
a receipt in full, and refused on that 
ground. Is not a good tender ; neither 
if it a good tender where the money 
b not in sight, for it cannot appear 
that If the party was willing to hafo 
'accepted it, it could hafe been imme- 
diately ptidi It should be at hand, 
and capable of immediate delivery. 
GtoicUi ?. D(^. 48 

TWm. 

When a declaration is not spedally en- 
titled, but refers to the first day of 
term) and the cause of action is sub- 
'^4«ettt (0 th^irsi 4*7 of term, the 



production of the writ, shewing 
the true time of Its being sued out, 
is sufficient if it was subsequent to 
the cause of action. Rhodes t. Gibbs. 

Page 163 

TUlc. 

1. To proTO a right to the soil, acts of 
ownership exercised oTer it by one 
party are conclnslTe eTidence against 
a supposed title, from boundaries 
which haye nerer l)een ascertained. 
Curzon et at. t. Lomax. 60 

2. lu a question respecting a right of 
water, the record In a former action 
respecting thn same right, is OTidenoe 
In a second action against the same 
defendaot, and all claiming under him. 
Strutt T. Bovingdon. 66 

Trade. 

In an action on the statute 5 EUz. e. 5, 
respecting trades, the trade must be 
accurately described ; it will not be 
sufficient to state a subordinate branch 
of a general trade. Spencer q. U t. 
Man. 110 

Vide Usage. 

Trapass. 

1. In an action of trespass ot et arwdi^ 
for driTing a chaise against another 
and injuring it, the plaintiff must 
proTO the defendant the owner to have 
been actually driTing it; for If driTon 
by his servant, the master would not 
be liable to trespass. Leame t. Briiy. 

18 

2. The owner of chaise and horses let 
to hire, is liable to an action for any 
damages from the negligence of the 
drifers, and not the party hiring; the 
owner may therefore maintain tres- 
pass vi ei armisj against the hirer for 
any damage done 16 them by the 
hirer, whilst so let to hire. Dean t. 
BranikwaU. 36 



Tyikef. 



Vide Merest. 



Usage* 
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U. 

Usage. 

1. In general cases the shipper of goods 
is bound to gW e notice of the ship- 
ping ; but this may be controlled by 
the usage of trade. Goom t. Jackson. 

Page lU 

9. No usage can sanction a claim by sail- 
ors for a gratuity beyond ^e sum 
specified in their articles. ElsworthY. 
iVoolmore. 84 

Usury. 

1. If the acceptor of a bill of exchange 
which has some time to run, discounts 
bis own acceptance, and takes more 
than legal interest, it is not usury. 
Barck^ q. U T. Walmsley. 11 

Vide WUness. 

% An agreement for the purchase of stock 
to be transferred at a future day, at a 
price below the then Talue is not usuri- 
ous. Pike r. LedwellBnd Ann Moiu 
prioati. 164 

V. 

Variance. 

1. An averment in a declaration ^^asby 
the said writ and return now remaining 
in court may appear," can only be 
proTed by shewing it to have been ac- 
tually filed, and producing an office- 
copy. Turner t. Eylee. 8 

% If the declaration in an action for 
goods sold and delirered state them to 
be the goods of the plaintiff, and they 
appear to hare been the goods of the 
plaintiff and another person, the ra- 
riance is fatal. DUchbum t. Sprack* 
tet and others. 31 

3. If the declaration describes a party 
as a meter, generally, for superintend- 
ing the measuring of coals, the arer- 
ment is supported by shewing him to 
be a deputy meter. DoDey r.£otoe. 70 

4. Defendant pleads a judgment, by rea- 
son of the non-performance of serend 
piemiseB and undertakings. The re« 






cord, when produced, was a judgment 
on one count only, on a bill of ex- 
change referred to the prothonotary, 
and a remUtUur damna not as to all 
the other counts. It is a Tariance, and 
does not sustain the plea. Aeoff r. 
Borradaile and others. Page 233 

5. Declaration in case for negligently 
steering, managing, and directing a 
ship, by which another ship was in- 
jured, is not supported by eTidence, 
shewing that it proceeded from unskil- 
fully stowing the anchor, so that it 
caught hold of the other Tessel^ and 
broke into her side. EUUnan t. 
Bennett. 9M 

6. In a criminal information, the inform- 
ation stated, that an order had been 
made to land goods at the quay or 
wharf appointed by law. That arer- 
ment Is not supported by proTing an 
order to land them at the King'f 
warehouse, though it stands on the 
wharf or quay. Rex v. Caaamom 331 

7. A declaration for not deliTering soil 
or breeie is not supported by proving 
an agreement to delirer soil only, toil 
and breese being different things^ 
Clark T. Mamiane. 339 

W. 

Wage$0 

1. Though a ship, when she sails on a 
voyage, is not sea- worthy ; and after 
having performied part of tlie voyage^ 
is in consequence obliged to put into 
port, and compelled to abandon the 
voyage, that does not give the satlori 
a right to recover any wages, no freight 
being earned. Eaken v. Thoiii. 6 

2. Where assumpsit will lie on sailors* 
articles for wages, though undor seal. 
Vide AssumpsU and Deed. 

3. A sailor retained under certain wages 
by articles, cannot claim any money 
as gratuity money due by usage. Els* 
towik V. iVooimore. 84 

wVartwiiy* 
1. If a warranty ii given by tn afea^oa 
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« ule, wlitt he lias lald at the itmp of 
tli« nle U good BTMence; but sot what 
ba bai laid at another time. Htlyear 
T. Htmke. Page 73 

f. A penon, who was Ibeformer propri- 
etor of a bone, lod which lie lold 
with a warranty, naj be a wltneit (o 

Sore the leUDdDeit when be sold it. 
rtggi T. Crkk. 99 

iVitntti. 

I. On ao iHM af MR «if Jtafnw to a 
dedanUtoa on aboiid,antDiwer toa 
UU iM Id a oaart of tqaitj, hi wbkb 
flie eiecntioD of the bood b adnit- 
tet, U not aa flc lwi t nnlen tome ac. 
•MBt Ii g)TCO of tiM mbacrlbing wit- 
IMN, «mI why be b not called ; far if 
haoubeprMiiNd, bamutproTC it. 
^JolmCMr.Dmmbig. 10 

■.AbankrsptcaMMtbecalledtoexplaiD 
AD sqiiirociU aet of banknptcv. Htff"- 
mmt, aarigBBt of Phtlpt, t. PU. 22 

•• In n action for work and labour, er 
gonda eeld, a wilnms may be aaked aa 
•o tbo pntticnlar una wbick was paid 
Imt may part of tbe woA done, or 
goods chafed foh Frkier r. FiwJi. 
79 

4, A person who was the former pro- 
prietor of and sold a hone, with a 
wanaaty, mvf be a witneii to prove 
bis ionaaness when he told it. Briggt 
T. Crkk. 09 

5.^f three persons are indicted for a 

contpInCy, the wife of one cannot be 

a wttnets forths odier. Raty. Locker. 

107 

6, In an action by the Indorser at a bill 
«rf etchaage against the acceptor, the 



drawer of the bill to whose order 
it was payable, and who indorsed it to 
the plaintiff, may l>e a witness to prore 
that there was nrarr in the disconat- 
\ag of the bill. Brottdj.JckerwtoK. 
PageWQ 

7. On a joint Indictment against sereral 
for a misdemeanor, a defendant, who 
had snfiered jadgmeat to go b^ de-. 
faolt, cannot be called as a witness 
for the others. Rex t. Lafmc, Bt^ 
hurtty DaciSf BiBUer^ aad anolbcr. 

164 

8. A person who sufien his name to be 
uied in a firm as a partner, if in fact 
beh not so, nor \mt any share in the 
basiaess or profits, may be a witness 
for the perse* wbeoe name is joined 
vitb hti, and wbe is (he enly parson 
entitled in actioa lor goods sold. Far- 
lotu T. Croibg. 100 

I. In raplerin the party nnder wbem (ha 
defend a n t asekes cogntaance, is notan 
•dmlimble witnen for the defeodant. 
GeliMmg i. Nku. S7S 

If the declaration in an action for a false 
return on a^./a., in setting out the 
writ, stales the indorsenieat to levy 
the sum, together with the sheriff's 
poundage, officers' fees, andotber legal 
charges and loudeotal expense), at- 
tending the same, and liie writ, when 
produced, is to lery the snm, toge- 
ther with the sheriff's poaodage^ offi- 
cers' fees. Sec itis a sariaace. Stiiee 
T. Rawlivt and anothar. 133 

See Term. &Judu i. GObt. 272 
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PREFACE. 



After having, for such a length of time^ 
discontinued the office of Reporter, some 
account may be necessary why I again 
appear, and send the following Number of 
Nisi Prius Reports into the world, particu-* 
lirly when my successor has so ably per- 
formed that task. I am not resuming the 
office. The following number will be found, 
with the exception of a few cases, to com- 
mence so far back as the beginning of the 
year 1806, and to fill up the interval be^ 
tween the conclusion of my fifth volume 
and the period when Mr. Campbell com- 
menced his Reports. In the year 1807, in 
consequence of a severe nervous illness, I 
was forced to relinquish the task of report- 
ing ; and on my recovery I found myself 
incapable of taking notes with that correct- 

B 2 ness 
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ncss which was requisite to give them to the 
world as accurate Reports of what fell from 
the learned Judges by whom the points 
were decided. I therefore relinquished every 
further intention of reporting generally on 
my former plan. From that period I have, 
however, with little exception, taken Notes 
of Cases only in which I was myself of 
Counsel, and for the accuracy of which I 
could answer. From the collection, there- 
fore, of three years previous to the time 1 
have mentioned, this Number of Nisi Prius 
Reports IS formed^ together with those subse- 
quent Cases in which I was personally con- 
cerned, and which accounts for the frequent 
recurrence of mv name as Counsel in thenu 
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116 



65 

43 

111 



45 

61 

103 
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Daniel v. Pitt — 74 

Dawson v. Remnant — 24 
Dobbin V, Thornton — 16 
Doe V. Spiller — 70 

Doe ex Jem, Peacock v. RaSan 4 

■ Flolcomb V. John- 
son -^ — 10 
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SITTINGS ArrER TERM AT WESTMINSTER. " 

MeAZCAN v. PeARSALL. Fek.i€,l$Q6. 

^np^IS was an action of Debt on Statute, to recover a pcnon ciny- 

I , I . . ing on t trado 

-■" the amount of several penalties given by Stat, as a trustee only 

^ , for children on* 

IS and 14 Cha. II. c. 15. se£t. 2. for following the ly, is not liable 
trade of a silk throwster, without having served of the statute, 

... for carrying oa 

an apprenticeship* a trade without 

By that Statute it is enacted: ^r^acerfilpf^" 

** That no person shall, directly or indirectly, 

** use, exercise, continue, or set up the trade 

** or mystery of a silk throwster, unless such as are 

** or shall be apprentices to the said trade, or have 

Voju.VL B "served 
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" served seven years apprenticeship cheretOi under 
** a penalty of 40«. fcr month.'* 

The Plaintiff in proof of his case gave in evi- 
dence. That the business of silk throwing was 
carried on at a manufactory of the Defendant at 
Brick-lane, Spiialjields. This feet was proved 
by a witness, who further stated. That fee, the 
witness, conducted the business, but that the money 
was provided by the Defendant Pearsallj to whom 
in fact he was servant. 

This was the evidence as to carrying on the trade 
by the Defendant, relied upon by the Plaintiff as 
entitling him to recover. 

The same witness being cross-examined by theDe- 

m 

fendant's Counsel, proved, that in fact Mr. Pear sail ^ 
the Defendant, was a mere Trustee and Executor 
under the will of one West^ deceased, to whom in 
his life-time the business belonged, and by whom 
it had been carried on ; and that it was, pursuant 
to the direction of West's will, continued and car- 
ried on by Pear sally for the benefit of the widow, 
and of a child of JVesVs^ without PearsalVs de- 
riving any benefit or advantage whatever from it 
to himself. That the profits of the trade and ma« 
nufactory itself were the object of a bill in equity, 
and then depending in Chancery, the Defendant 
here being a party as a Trustee : That the witness 
managed and directed the whole concern, and that 
he had served a seven year's apprenticeship to the 
business of silk throwing. 

It was contended for the Plaintiff, that by the 
words of the act, ^^ no person could carry on thr 

trade 



filLAtlt TERJ*, 46 6E0il6£-ni. 1806. 

« 

trade in any way whatever, unless he had served 
an apprenticeship ;" and the act being, that it 
should not be done, ** directly or indirectly," with- 
out any exception whatever ; the mode of carry- 
ing on the business here suggested, could furnish 
Ho answer to the action. 

For the Defendant, the case of Raynard v. 
Chase J 1 Burr, l^ was relied upon, in which it 
was decided ; that the statute extended -not to cases 
>vhere the party charged as liable to the penalty, 
took upon himself no part of the management of 
Ihe concern, but was a dormsoit partner only: That 
this case was much stronger, for here tha Defendant 
had no interest in the business, nor derived any ad^ 
Vantage from it whatever. 

Per Lord Ellenboroitoh. A mefe Trustee 
Who has the business cast on him, and who carries 
ft on, not for his own benefit^ but in the character 
of Trustee : who does not assist in the several opera* 
tions, or take any part in the conduct of it, is not 
within the statute. There is here no beneficisd carry* 
ing on of the trade, which only can by possibility sub* 
ject the party to the penalty. The Plaintiff must 
be called^ 

Being pressed to reserve the point, he refused^ 
^ying, he had no doubt of the law. 

Park and Copley for the Plaintiff. 

Sir V. Gibbs and Andrews for the Defendant 
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Fti'.i7,iB06. Doe ex dem. Peacock v. Raffav. 
Affrecmemfort J HF6 was an action of Ejectment for a shed in 

demise for a ^ 

^it, the rent to Covcnt Garden Market. 

be p«id weekly, t r • •«• 

and to have a The Defendant held it as Tenant to the Plaintiff* 

month's wain- i-m • .«• i i r t 

ini?. if no 4c- Thc PlaintifF proved the payment or the rent, 

ftuh wa" made ... . , * . . . , 

in payment which was weekly, and then gave m evidence a 
but which* week's notice to quit, and there rested his case. 
JS^'afi'er! * GarroWj for the PlaintiflF, stating, That the notice 
exVcutc,"wi*^ to quit was sufficient, as it corresponded with thc 
Ls rat'wcckiy'. holding, which was weekly, as such was the reser- 
?month"$*ni-° v^t^on of the rent, and was of course evidence 

• 

thouSi^thc' ^^ ^^^ holding, and relied on a case of Doe ex dem 
and although, Lord Ellenborough asscnted to it — consider- 

if a weekly te- 
nant, a week's incr the notice as leeal, and a reasonable notice to 

notice was " o ^ 

v>f^ . quit, and called on the Defendant to enter on hit 

defence. 

The defence was, That there had been an agree- 
ment between the parties for the letting of the 
premises. That the agreement was for a letting 
for a year, though with a weekly reservation 
of rent. That the agreement was in writing; 
but that after it had been engrossed, the lessor of 
PlaintifF refused to execute it, as it would be in* 
consistent with his lease from the Duke of Bedford, 
to whom the ground of Covent Garden belonged, 
and who had leased the shed to him. In this agree- 
ment the parties had agreed. That if the Defend* 
ant regularly paid his rent, he should not be put out 
of possession^ without four weeks' notice to quit. 

It 



HILARY TERM, 46 GEORGE III. 1806. ,S 

It was then contendecl by the Defendant's counsel, 
on the authority of the case Dot ex dcm Bigg v. 
Bell^ 5 Term Rep. 47 1 , that the Defendant could not 
be ousted on a week's notice, but should have had 
the four weeks reserved under the agreement. That 
thotigh the agreement was void, as the lessor had 
not executed it, still it was evidence of, and should 
govern the intention of the parties. 

The agreement was made 27th August, 1 800. 

It was proved. That on the faith of this agree- ' 
ment, the Defendant had laid out near 200/. in im- 
proving the premises, and that he had regularly 
pjTid ^'f icnt up to the 12th of December, on which 
day the notice to quit had been given. The demise 
was laid on the 20th December, being the expira- 
tion of a week from that day. 

The Plaintiff's counsel replied. That the agree- 
ment, which had never been executed, could not 
controul the demise, which, from the reservation of 
the rent must be decided to be from week to week, 
upon which holding a sufficient notice to quit had 
been given. 

Lord Elleneorough said. That a week's no- 
tice to quit was certainly sufficient, where the hold- 
ing was weekly ; but the rule of law, as to the lega- 
lity of the notice, was still controulable by the actual 
agreement of the parties. That here an answer had 
been given to the Plaintiff's case, which relied on the 
presumption ; by shewing an actual agreement as to 
the time of notice to quit ; for whether it was a week- 
ly holding or a yearly holding, four weeks* notice 
was required to quit, in case there had been no de- 

B 3 feult. 
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£iult in payment of the rcnt> and it had been proved 
that there had been no defiaauh : the Defendant wa& 
therefore entitled to four weeks notice.. As to thie^ 
agreement^ it was not evidence further than as shew«i 
ing what were the true terms upon which the parties, 
treated^ and under which the Defendant tpol^ posn 
session. 

The Plaintiff was nonsuited* 

Garrow and Morris for Plaintiff. 
Wigley for Defendant. 



jre».i«. Sly t?, Edgley. 

ifapenonem-THis was an action on the case against the De* 

ploys s trades* ... , . 

man to do any fendaut, charging him with having negligently and 
mnd in the cxc- improperly left open in the public street, or high-^ 
tiradesman, or way^ a Certain hole, into whiqh thie Plaintiff bad 
theimegiigelioe* fallen and broke hjs leg« 

S^'r/JS The Plaintiff was a proprietor, with others. o£ 

ing is iub?efo^' several houses in Mansfield-place, Kentish-town^ 

ing ffom^sudT The kitcheus being subject to be overflowed, it was 

' agreed among the several inhabitants to sink a^ 

large sewer up the street. They jointly employed 

a bricklayer^ who opened the sewer, and he having 

left it open^ the Plaintiff fell in and met with the 

accident in question. 

Two points were made by the counsel for the 
Defendant ; First, that the Defendant having been. 

concerned with others, he could not be suqd alone^ 

but 
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but that the others should be joined : Secondly, 
that the Defendant and others having employed 
the bricklayer, by whose negligence the accident 
had been occasioned, the wrong had been done by 
the negligence of the bricklayer, so that the action 
should have been brought against him : That the 
bricklayer was not the servant of the Defendant, 
for whose acts he might be made responsible ; He 
was employed to do a certain work, and the mode 
of doing it, which had caused the injury, was en- 
tirely his own act, and therefore he only should be 
liable. 

Lord Ellenborough over-ruled both the ob- 
jections. He said, It was admitted that the De^ 
fendant was the person who gave the order, though 
with others, and the injury had arisen from th^ 
execution of it, and he was bound to take care 
that in doing what was a lawful act, it should 
be done so as not to be injurious to the public. 
As to the second point, it was the rule of r^spon^ 
deal SuperioTy what the bricklayer did was by the 
Defendant's direction. That he had employed the 
bricklayer; it was the bricklayer's duty to have 
given the public, notice of the state of these works, 
and the danger to which they might be subjected. 
Though the principal was liable to the injured 
party, the bricklayer would be liable over for his 
own neglect. 

The Plaintiff had a verdict. 

Park and Comj/n for the Plaintiff. 
Carrow and 'Espinassc for the Defendant. 

B 4 Burnet 
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Fei.to. BuRNLY t;. Jennings* 

Where map- This was an action of debt or bond. The bond 
^TuVfi tor five recited *' That the son of the Defendant had been 
ab^nd'given^ bound 2S an apprentice to the Plaintiff for five 
iiis service; the years. Thc cundicion or the bond was for the 
viw und«'s?at. service of her son^ and that iu case of his abscond- 
bcinK for^cvcn ^^f> ^^ absence. the Defendant became bound to 
K'widr"^ P^y ^^^ PlaintiflF 40/. ayear for every year he 

should be absent. 

The boy had absconded, and the action wa& for 
40 /• the sum reserved for one year's absence. 

It was, on the part of the Defendant, relied on, 
as a defence to this action^ that the Statute 5tb 
Eliz. 31, required, That all indenturea of apprea« 
ticeship should be for the term of seven years, or they 
were to be considered as void ; that here the binding 
of the apprentice was stated to be for five years 
only, and of course was void under the Statute^ and 
that it being void^ the instrument conditioning for 
that service under it, was void also— The Defend- 
ant had specially pleaded the Statute to that effect. 
It was contended in answer, by the PlaintifiTs 
counsel, that the indenture of apprenticeship, being 
a contract for the benefit of an infant, was not void, 
but voidable only by the infantas own dissent on 
attaining full age, which here had, not taken place ; 
that Settlements were constantly gained under 
indentures by service under such binding, which 
could not be the case, if they were to be considered 

2S 
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as void ; and thoujjh it was contended, that the 
boy, by absconding, had shewn his intention to 
avoid the indenture ; that at all events the Defend- 
ant, his mother, who was a party to the deed, had 
no right to avail herself of the indenture being 
void. 

Jackson t. Warwick, 7 Term Rep. 121, was cited 
for Defendant, where a note, given under similar 
circumstances, was held to be void \ 

The X parties afterwards compromised, but not 
until Lord Ellenborough had expressed the 
strong inclination of his opinion ; that the plea was 
well pleaded ; and that it amounted to a legal 
defence !• 

Garrow and Marryat for the Plaintiff. , 

Sir Vicar y Gibbs and Lawes for the Defendant. 



• The case cited ofjackion v. ff^arwick, 7 Term Rep. 19 1, was where a 
promissory note given by the father for part of the apprentice-fee of his 
90Q, it was held that the PiainiifT could not recover on it, there being no 
menrion of any premium friten, nor appropriate stamp, and of course the 
indenture was void by Stat. 8 Ann, ch. g. 

+ As to the point of how far an infant can avoid an indenture of ap« 
prcmiceship, and what acts amount to it, vide Rex v. llindringham^ 6 
Jcrm Rep 5^7, and Rex v. Hemion Norrh^ Term Rep. 053. 



DOi 
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s^mDay. Doe ex dem. Holcomb v, Joiikson. 



If a tenant Xhis was an action of Ejectment for a public-house 

comet in the J * 

middle of a brought by the Plaintiff as Lessor^ against the De« 
aftcnvards pays fendaut as the Tenant. 

for the time to 

theiKginningof The Plaintiff proved the tenancy and payment 

a f ucceeding re- . , / « y 

guiar quarter, of rent at Christuias and Midsummer. 

fromwhich time , « 

be pays half- The notice given by the Landlord >vas to quit at 

yearly, bis te- , 

nancy com- UlinStmaS* 

that regular The defence was grounded on the supposed in- 

quarter day tOAr-* ri* • 'i* -ri 

wbich he paid sufnciency of this notice^ as not endmg with the 
^^' Defendant's Term. 



Defendant's case was. That he had come in under 
a person of the name of Cockett : That Cockett's 
tenancy commenced on the 2 1st of November; 
and that of course the notice to quit should have 
been to quit on that day. 

Cockett was called,i and he proved that fact, that 
he had so come into possession at that time, which 
was the half quarter ; but it appeared that the rent 
had afterwards been paid by him from the time of 
his coming in up to the Christmas following, and 
afterwards received by the landlord from Cockett at 
Midsummer and Christmas. 

Lord Ellenbo ROUGH. The notice to quit 
must correspond with the commencement of the 
term. But if the Tenant comes in in the middle of 
a quarter^ and he afterwards pays his rent for that 

half 
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half quarter, and continues then to pay from the 
commencement of a succeeding quarter, he is not 
a Tenant from the time of his Coming in, but from 
the succeeding quarter day. In this case, had 
Cockett paid his rent on the half-year commencing 
from the 21st of November, that would have been 
a tenancy frcm the 21st of November, and the 
notice to quit should have corresponded with it. 
But here the rent is paid half yearly from Christmas,, 
that must be therefore held to be the commence* 
inent of the tenancy. 
Verdict for PlaintiC 

Gibbs and Marryat for Plaintiff* 
Carrow for Defendant, 



SirriNGS AFTER TERM 

AT GUILDHALL. 



HoLLANii, Esq. Executor of O^haua, 

V. Smith, Executor of Kendrick. Marchi. 

This was an action for money had and received, of insuring h2 
Plea of JsTon^ assumpsit. thclife^ofT* ^^ 

This action was brought to recover a sum of ^^^^Vlhc **" 

150 /. under the following circumstances :— M<ftK3^' 

A person of the name of O'hara, in his Itfe-time^^;';;^^^^ 

had been a Captain in the Navy ; the Defendant's 5^^°"^ who * 

pnacipal ii afteiwvdf paid, the debtor, q^ his represemative, it entitled to the policy. 

testator^ 
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testator, Kendrick, had been his agent: having 
become indebted to Kcrtdricky and having no 
security to give; Kendrick had effected a Policy oa 
his life for 150/. at the Pelican Insurance Office. 
0*hara died in the year 1802. The money due 
from G*hara to Kendrick had been paid, and 
Kendrick being then dead, and the office liable on 
the Policy, the Defendant was called upon by the 
Plaintiff, as Executor of O^hara, for the Policy, or 
the value of it. 

The Defendant refused to deliver up the Policy, 
and relied upon his right to hold it, on the ground, 
that having been called upon by the Office, previous 
to O* harass death, to pay the premium, he had paid 
it, in order to preserve the Policy on the event of 
Olmra's death taking place. 

The Defendant aftei'wards applied for the amount 
of the Insurance, and it had been paid by the office. 
The present action was therefore brought to re- 
cover the amount of the insurance on 0*hara*s life, 
so paid to Defendant. 

It was contended for the Defendant, that O'hara 
never had any interest in the Policy ; that it had 
been merely effected by Kendrick for his own 
security to cover, in the event of Oliara's death, 
the money due to him by O^hara : that no interest 
in it could therefore pass to 0*haras executor, and 
that he could therefore maintain no action for what 
never could belong to the Testator's estate. 

To rebut this position the Plaintiff proved, that 
during the number of years the policy subsisted, 
which was from 1 71)7, though Kendrick had paid the 

money 
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money for the premiums at the office, he had regu- 
larly charged it in account with Oliara, and 
0*hara had paid him. 

Garrow, on these facts, put it to Lord Ellen- 
borough for his Lordship's opinion, whetheir upon 
the evidence there could be said to be any title to 
the Policy, or money produced by it, in the repre- 
sentative of O^hara. 

LordELLENBORouoH ruled, that the premium 

having been paid by O^hara, it must be taken that 
he meant to keep the Policy alive for his own 
benefit : that whatever property he had in it devolved 
upon the Plaintiff, as his representative ; if indeed 
the money due by Oliara to Ktndrick had not 
been discharged, Kendrickj or his representative, 
would have had a right to hold the Policy for his 
own security, and to liquidate his own debt by its 
produce; but as that debt was discharged he could 
have no claim to the Policy ; the money he had 
recovered on it belonged to O^hara^ or his re- 
presentative, by whom the premiums had been paid* 

Verdict for the Plaintiff, deducting the premium, 
last paid. 

Sir V. Gihbs and Puller for the Plaintiff. 
G arrow and 'Espinasse for the Defendant. 



Freelano 



H tASSS AT NISI P!im$i 



M^ho. Freelanp and Others t;* Glove tt^ 

It i« tufBcicnt Assumpsit on a Policy of Assurance on the shfti 

in effecting a ' * 

poiicjc^ insuT. J^Teptune^ from Liverpool to the coast of Africas 

mnce for the as- ,,.,,., ^ ^ 

•ured tocom- and dunng her tfading on the Coast. 

underwriter the 1*he loss laid in the Declaration was by perils of 

then state of the 

ship, nor is the the Sea, ' 

from him letter* The Plaintiff proved the Policy, ' and the lost 
^ount o1 for- within the terms of it, 

mer misfortunes rr.« j r \ ^ c • 

which have The defence was, concealment of circumstances. 

tbciWporcrcw, The ship had sailed from Liverpool in Decern* 
of dlolm^^' her, 1 799 ; she arrived safe on the coast oi Africa j 
ci^n^oa"^d traded to Calibar, and from thence to Gibou 
fhcpoiicj. jRfxjer, in March, 1800. In April of the same 

year they arrived at Bembia. 

In the month of December, 1799, the natives 
rose on them and killed the captain and wounded 
several of the crew : They had also been attacked 
by disease, so that in February, 1800, the whole 
of the crew, which had been twenty in numbef 
when they left England, were by death reduced to 
» five. In February, the owners received a letter 

from the ship, stating the misfortune which bad 
taken place, and the death of the crew. 

In the April following, another letter was written, 
stating the condition of the ship, and that they had 
been able to ge nine men, which was the whole of 
the ship's crew. This letter was received in Sep* 
tember, and the Policy in question effected on it* 

But 
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But on effecting the Policy, the Broker had shewn 
the letter of April, and not that of the February 
preceding. , 

Parky for the Defendant, - strongly contended 
that this was a concealment of circumstances, and 
avoided the Policy. That the underwriters were 
entitled to see every paper and document respecting 
the ship : That the Policy was underwritten at a 
great length of time after the ship had sailed, and 
that the loss of her crew would have most materially 
varied the risque and should have been communi- 
cated. 

But, per Lord Ellbnborouoh, You are not 
obliged to inform the Underwriters of all bye-gone 
calamities which the ship has suffered, nor to pro* 
duce to the insurer your whole port-folio of letters. 
If there had been a survey at a former time of the 
ship^ from a doubt of her sea- worthiness, would the 
Underwriter be intitled to be informed of that, and to 
consider the policy void if that was not communica- 
ted ? Was the Underwriter truly informed of all the 
circumstances known to the assured on his latest io^ 
formation from the ship ? If he was, it is sufficient* 

The letter of the month of April gave all that 
information. It was shewn to the Underwriters. 

Verdict for the Plaintiff. 

Garrow, Gibbs and Gaselee for the Plaintiffs. : 

park and ■ - for the Defendant. 



DoBBiir 
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courM to de* 
murnjc 



-Dobbin v. TtiORNXON. 

March s. 

Assumpsit to recover the amount of demurrage 
If a penon re on a bill of lading:, 
from on board The declaration stated the bill of lading, by which 

•hip, which are , . 

thippcd to the one Redmoud Potter shipped on board a certain 
orbitassicnecf, ship, Called The Mart) and Tbiw, whereof thePlain- 

pajring freight , r t • i_ • • 

with a certain till was master. Sixty puncheons oi Insn spirits, to 

allowance for . . , • r • i • i • 

demarrage, he order or assigns, they paying freight with pnmage^ 
^ a^ptal^ce &c. It was to be taken out in ten days after arrival, 
to STthc' terras or to pay three gumeas per day demurrage. 
Sinfr.'Jid ^ ^' The PlaintiflF proved the arrival and the entry of 

the ship at the Custom-house, and notice to the 
Defendant on the following day, and that the 
Defendant had suffered the spirits to remain on 
board for twenty-five days afterwards; when he 
received the whole. 

Sir V. GihbSy for the Defendapt, objected^ That 
the action could not be sustained ; That there was no 
privity between the captain and the Defendant, 
which could entitle him to maintain the action. 
The Defendaijt's contract was with the shipper of the 
goods, who had sent them by the Plaintiff, and with 
whom only the Defendant*s contract was, and to 
whom only he was liable. 

The Plaintiffs counsel answered. That goods by 
the bill of lading were to be delivered to the ship- 
per's order, or his assigns : bills of lading were 
transmissible from hand to hand or by indorsement^ 

and 
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and the Defendant had received the goods by viitue 
of the bill of lading, thereby admitting that he was 
the Assignee of the shippers, and bound by the 
telrms of the contract which was to pay fr'eight, 
demurrage, and the other charges, to the Captain 
of the ship, who, from the nature of his office, was 
the person authorised to receive them. 

Lord Ellenboblouoh, referring to the bill of 
lading said. The goods are to be delivered to the 
'order of the Shipper or his Assigns, paying freight for 
the same^ and with other conditions, as mentioned in 
the bill of lading such as Primage, &c. ; the terms 
therefore of the Defendants having the goods was, 
that of paying for the freight and conforming to all 
the other stipulations of the bill of lading. The 
Defendant has here taken to the goods and has 
received them ; he is bound by all the conditions of 
the bill of lading and is liable to all the terms of it» 
one of which is the payment of demurrage to which 
he is clearly liable. 

Verdict for the Plaintiff. 

Park and ^Espinasse for the PlainiifF. 

Sir F. Gibbs and Lawes for the Defendant. 



* Vide post, Sagart V. Scatty 'where a similar poiot was ruled ia ihe 
CMxiinon Pleas, by Sir Jamx» MiNSFitLD, Chief-Jusuce. 



Vol. VI. C Williams 
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MtTckt. Williams v. Thomas, Hunter and 

* • • • 

Latham. 



^SS!lf u'lSer- This \xras an action of Assumpsit by the PlaindF, 
Mu fo'a'^Slti.as payee of a bill of exehange, drawn by certain 
inlfihe drtwir P^rsons trading under the firm of Leake and List^ 
**'^'^A*f «" on thfe Defendants for 1500/., for goods fomished 

sccdunt or one o 

ofihcmoniy.&jQ (\^^ g^jp CectUai OH which bill the Defendants 

jiot for the parti- * ' 

cuiar concern, ^gre charged as acceptors. 

& he accepts in . ^ ^ 

the name of the Xhe Defence was. That the Defendants were 

three, such 

bill cannot be not partners, and the acceptance was by Lfttham en 

recovered bya^' \ -» ^ r 

hondfifk holder his owH account, and so that the other Defendants 

who received it i • i i 

from the diaw- were not liable. 

er, a^^ainst thei __. T-\rt m ^^*#*i 

other two. The Defendant, Thomas, was Captam of die 

ship Cecilia^ and having occasion for different 
articles of out-fit on account of the ship, the thifee 
Defendants had given an undertaking to Leake atid 
List, to secure to them the money advanced oh that 
account. 

It was then stated by his Counsel, That though 
such had been the extent of the engagement, LeaU 
and List had drawn bills on other accounts, and 
to accommodate Latham alone, one of which was 
the bill in question. 

Lord Ellenborough intimating^ an opinion that 
this was an answer to the action, as one Partner 
could not bind another for his sole engagement ; 
the Counsel for the Plaintiff said that they were 

prepared to shew, that whatever might be the pi> 

• • vatc 
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Vate understanding between the three Defendants, 
and Leake and Listj as to restricting the drawing 
of the bills to a particular concern, that they had 
accepted bills on other accounts, and appeared as 
general Partners to the world. That the Plaintiff 
took the bill under such impression, ignorant of 
any severance of interest in the parties, and was 
entitled to recover^ having londjide taken the 
bill as a partnership concern. 

But, per Lord Ellekborough, Leake and 
List could give no better title to the holder of the 
bill than they had themselves : they could not draw 
for a general account, but for account of the ship 
only : they could not bind Thomas by drawing a 
bill upon him, and the other Defaidants for an 
account unconnected with the ship. If the Plain- 
tiflF had taken the trouble to enquire^ he might have 
heard the real state of the parties. He has not done 
w, and must therefc^e take the bill under the same 
terms^ and liable to all the objections to which it 
was subject^ as issued by Leake and List without 
authority. 

Plaintiflf nonsuited. 

• 

Carrow and *Espinasse for the Plaintiffs. 
Sir r. Gibbs and Park for the Defendant. 



^9 m 
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IN THE COMMON PLEAS. 



SITTINGS AFFER TERM AT GXnLDHALL^ 



Like v. PIom e and Rogers. 



If a tmder, Jhis was an action of Assumpsit for money bid 

hj^inst whom t ^ J 

commission of ^nd received by the Defendants. 

bankrupt has IS- ^ 

sued, has acqui- pj^a of KoH-assumvsit by each. 

escedinitsofaras ^ \ ' 

to go to the dif- The object of this action was, To try the validity 

fcrcnt creditors, •'^^ ri ^ttj 

to solicit them of a commission of bankrupt which had been issued 
ticuiar persons against the Plaintiff, under which the Defendants 
cannot after- had been chosen Assignees ; and in that character 

wards question •••it • • r % 

the conimis- had received the money m question, as part of the 

sicn in an ac- t> i ^» *. 

tion for jnoncy ISankrupt S CStalC. 

a^Airwt'iSioir ' The point meant to be contended and relied on 
ti^^hc 'is w*' for the Plaintiff was. That he was not a Trader nor 
b!2i?ru°pVuw8 ^ object of the bankrupt laws ; for that in f^Ct the 
*" "^* only dealing in which he had ever been concerned, 

bearing the colour of a trade, was his having pur- 
chased a few lots of old materials of a house, which 
had been pulled down, and which he had worked — 
up in the repairs of sonie houses which belonged t( 
himself. 
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The Commission had issued in 1 802, the Plain- 
tiff had surrendered under it 5 but in August, 1805, 
Ijad petitioned the Chancellor to supersede it. 

This petition the Chancellor had dismissed with- 
costs. 

The Defendants, independent of the general 
ground of defence. That in fact the Plaintiflf was aa 
object of the bankrupt laws ; relied upon another 
and collateral matter as conclusive on the Plain- 
tiff. That after such a length of time elapsed 
from the suing out of the commission, and he having 
acquiesced in it, it should not be permitted to 
him to contest the validity of it : That though the 
mere surrender under a commission could not be 
construed into an acquiescence of its validity^ here 
was a positive acquiescence on the part of the bank- 
rqpt ; he having, after bis commission had been 
opened, gone round to his several Creditors and 
solicited .them to vote for the Defendants on the 
£boic^ of Assignees, as being honest and respectable 
men. 

Lord Chief Justice Sir J. Mansfield ruled. That 
}{ it could be proved that the Plaintiff had done so, 
had solicited the creditors to vote for the Defendants 
to be his Assignees, by which means they were 
ispabled to obtain the money, the produce of his 
estate in the character of Assignees, that he could 
not support an action to recover the money so 
Recovered. 

The Defend<yit proved the fact, and the Plaintiff 
was nonsuited^ 

C 3 Cockell 
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Cockell and Onslow, Serjts. and ^Espinassse 
for the Plaintiff. 

Shepherd and Best, Serjts. and Morris for the 
Defendants 

Vide Flower v. Heeber^ 2 Vez. 236 ; in which 
case the Lord Chancellor granted an Injunction 
against an action brought by a Bankrupt* under 
similar circumstances* 



>v5.26,i806. Secgart V. ScoTT and Others. 

« 

'^^M^^°"' iHis was an action of Assumpsit brought t> 

abroad, arc dc- recover the freight of a quantity of com. 

person who in Xhc PlaintiflF was Captain of a Prussian vessel 

fact is not the . * 

Consignee, if called the Aurora. He proved that a quantity of 

he accepts the , . ^ • 

goods, he is com had been shipped on board his vessel at Ros* 

liable for the , * ' . . 

freighu tock^ in Germany^ and that he had carried it to 

England^ and delivered it to the Defendants, Scott 
and Go. ; froiji whom he now sought to recover 
the freight. 

The defence was, That the com in question, had 
been shipped from Germany^ and consigned to the 
house of SayerSj of Lynn Regis : That the Plain- 
tiflF, in place of delivering it pursuant to his bill of 
lading at Lynn, had carried it to London and de* 
livered it to the Defendants* 

Upon 
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Upon this evidence, it was contended by Best 
Serjt. Counsel for the Defendants, That the 
action could, not be supported : That the action for 
freight could only be supported against the Con- 
signees of the cargo, or on an actual promise to pay 
by those who received it : 1 hat here Sayers^ of 
Lynn^ were the actual Consignees of the cargo ; 
and had in fact claimed it from the Defendants. 

Per Sir J. Mansfield, Chief Justice. What if a *' 

party takes to, the goods^ though they are not con- 
signed to hiih, and keeps them ; shall he not pay 
freight ? I think the acceptance of the com carries 
with it a claim for the freight ; and if the party ac- 
cepts of it, though delivered by mistake, it shall not 
be for him to say that the delivery was wrong : If 
Sat/er$ had taken possession of the com in Xon- 
dofij though consigned to them at Lgnriy would 
they not have been liable ? It is the delivery and 
^icceptance that constitutes the liability. I am of 
opinion the Plaintiff is liable. 

Verdict for the Plaintiff. 

Shepherd and Bailey y Serjts. and Caselee for 
the Plaintiff. 

Best^ Serjt. for the Defendant. 

• Vide ante Dobbin ¥. Thornton, page 1 8» 



C 4 Dawson 
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x«reh,% Dawson v. Rebinakt, 

Whfrep»ntes Xhis was an action of jlssuwpsit for goods soM 
demands, settle and delivered, and an account stated. 

and balance 

their account.. Pica of Npn-assunipsit. with notice of sett-off. 

ilioutrh partof ' * 

the PiaintiflF's The PlaintiflF was the keeper of a tavern in the 

demand was f©' ^« r -. , - , 

^hich no action City of LondoTij and the action was brought to 
ported, the recover the amount of a tavern bill, and for liquors 
the accounts sold and delivered. The bill was for lic^uors fur- 
Defendant, so nished to the Defendant in the PlaintiflPs house^ 
•ct^up^thaTdfr^ and wine and other liquors sent to him at his own. 
tro"n'?o7tic*'' The sum claimed by the PlaintiflF was 8/. 15«< 
'****^^ s^ the balance of the account. 

The Defendant, 'in order to reduce the demand 
within 5/., which would bring the case within the 
London Court of Conscience Act, and so subject 
the PlaintiflF to the payment of costs, pressed to 
go into evidence to shew, that great part of the bill 
was for spirituous liquors delivered at different 
times^ in quaiitities less than the value of 20.s. at a 
time, and which, under Stat. Geo. II. could not be 
recovered ; and, by striking off those itemSy the debt 
due to the Plaintiff would be reduced to less than*5/. 
In answer to this the Plaintiff proved. That the 
Defendant, who was a plumber, having done work 
for him, they had come to a settlement of their 
accounts ; That part of the Plaintiff's demand was 
composed of the items which the Defendant now 
proposed to dispute; That no objection was then 
made, and the balance in question was struck at the 

foot 
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foot of that account, so including those itemSj of 81, 
155. for which Defendant agreed to accept a bill :— ^ 
This evidence was contended by the Plaintiff's Coun«* 
sel to be conclusive on the Defendant ; he, by such 
settlement, admitting the balance to be due upon a 
statement of accounts, in which the Plaintiff claimed, 
and he allowed the items now disputed : That upon 
that settlement the Defendant by. claiming credit for 
his bill paid so much of it^ which must be taken as a 
paymeiit generally,and qf course applying indiscrimi- 
Iiately to every pai t of the Plaintiff's demand ; for 
V^here the payer of money pade no appropriation 
of it, the receiver might. The Plainti^, thereforCn 
kad a righ| so to apply the amount of tlxe Defend- 
ant's bill, and the latter could not now give another 
appropriation to it. 

It was answered by Best, Serjt. fer^he Defend- 
ant, That if this counter-dem^nid, which was the 
object of set-off, was to be taken as payment, it 
Coul(l only ^e taken tp be of a deman4 which could b^ 
legally enforced, not of a demand contrary to law, 
such as the present, for spirituous liquors so fur- 
nished : The Defendant had a right to say that be 
had paid so much of the Plaintiff's demand as was a 
legal debt by his set-off*, and was at liberty to con* 
test the remainder, part of which was the sum paid for 
^e liquors. 

Per Sir J. MANaFiELD, C. J. A sct-offis in the 
nature of a payment. Had the Defendant paid 
money on account of this demand, could he have 
recovered it back again ? No ; it would be a pay«f 
inent of a demand^ which by law, perhaps, could 

not 
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not be enforced ; but which he having paid through 
a motive of honesty, the law will not allow it to be 
recovered back. The Dv^fendant, when he settled 
this account, made no objection to the demand fot 
the liquors ; he made a paytnent by his set-off, on 
the settlement of the account generally ; he made na 
discrimination, nor did he desire that his demand 
should be a set-off against any particular part of the 
Plaintiff's ; if the payer of money niakes no appro* . 
priation of it, nor directs it to be placed to any par-. 
ticular account, the receiver of it may, 1 think the 
settlement of the account conclusive, and the Plains 
tiff entitled to recover ; but will I save the point. 

The Plaintiff had a Verdict for 8/. 1 5s. j and I 
believe the point was never moved *. 

Bailey f Serjt. and *Espinasse for the Plaintiff, 

Best^ Serjt. for the Defendant. 



* Sittings at JVestminstcrt hefore Michaelmas Term, 1193^ hefare Lori 

Kenyonm 

FULHAM V, DOWK. 

In this action, which was to recover money back which had b«en pai4 
on an illegal consideration , 

Lord Kenyov said. That where a voluntary payment was made of 
an illegal demand, the party knowing the demand to be illegal, withoot 
an immediate and urgent necessity, (or as expressed by Mr. Bearcr§Jtt 
unless to redeem, or preserve your person or goods,) it it not the subject 
of an action for money had and received. The law, if sa held, w6iiid 
subject all accounts and settlements between parties to reviaioo* 



Tavlor 
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Taylor v. M'Viccar. afarcA,i,i8oe* 

X HIS was an action on a Policy of Insurance on Dcpositiont 

^ takef)- in aa 

goo^s, on a voyage from Liverpool to Water ford; aciion on a 
the loss was stated to be by perils of the seas : — the ancc of the 

« J » 1 1 r t_ Captain, who it 

loss was proved ; but the defence set up was, that also pan own« 
the Captain had deviated from the voyage by going lUsls imputed 
into a port in Wales, where the loss had happened. Suci? alcn«l' 

The Plaintiff, after calling two witnesses, from ^^'***'*^*' 
whose cross-examination the defence set up was 
disclosed^ proposed to read the Depositions of the 
Captain, who was also a part owner of the ship : 
and which Depositions, he being abroad, had been 
regularly taken under an order made in a previous 
stage of the cause. 

The Defendant objected to their being read, on 
the ground that the Captain, both in his capacity of 
Captain and part owner, was interested in having a 
verdict found for the Plaintiff, inasmuch as if the 
Plaintiff failed in recovering the amount from the 
Underwriter (the Defendant) on account of a de» 
viation, he might have an action against him as 
Captain, for his misconduct in being guilty of 
such deviation, whereby the Plaintiff had been pre* 
vented from recovering the amount of the Policy 
from the Underwriters; and in which action, not 
only the value of the goods, but also the costs 
incurred in the action against the Underwriters 
might be recovered. 

Th« 
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The effect therefore of this testimony would be 
to save himself from an action proceeding from his 
own misconduct ; and further, if the Plaintiff re- 
covered against the Underwriters, it would be a 
bar to his recovering from him as owner or captain ; 
at least to the extent of what he should get from 
the Underwriters, and therefore exonerated him a| 
owner or captain from so much. 

It was contended, on the part of the Plaindffji 
That the verdict in this action, in whichever way it 
was, could not be given in evidence for or against 
the captain or owner in any action to be brought 
against hini, and that that was the only criterion by 
which it was to bQ decided whether a witness wa^ 
interested or not. ' 

Mansfield, Chief Justice — decided, That thQ 
Pepositions could not be read, 51s the person both 
in his capacity of part owner and Captain^ wa$ 
interested. 

He said, the verdict would not be evidence of th<^ 
fact of the -deviation, or misconduct of the WitnesSj^ 
but it would be evidence of certain expences incur* 
red by the Plaintiff, in an action on the Policy, and 
the costs he was obliged to pay, in consequence of 
|iis failure in such action, which failure had znsoj]^ 
ff om the miscoiiduct of the Witness himself* 

Shepherd and Best^ Serjts. and Taddy for the 
Plaintiff. 

Cockell znd Bailer/^ Serjts. and Littledale for 
the Defendant. 



Hodgson 
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Hodgson v, Williams. Mareh.t. 

JL HTs was an action of yfsmmpsit for money had when the 

1 • J • r 1 1 father of a ba»- 

and received with the usual money-counts^ tardchiw,uf>oni 

Plea of Non-assumpsit. of fihation^had 

The action was brought to recover the sum of p^"s™*rai 
37/. paid to the Defendant, who had been Overseer acc^^^^tofhe 
of the Poor for the parish of St. Peter, Comhill ^'^^^nthzt 
for the years 1804 and 1805, by the Plamtiff, j;^^^°'^^{j;*^*» 
under the following circumstances : — fu ^^t'^**,!" 

^ ^ the Foundhn^^ 

The Plaintiff had been charged as the putative Jh?p^** h*?** 
father of a bastard child ; an order of maintenance ]^ ^*^ cxpcnce, 

he may recover 

had been made on him to pay four shillings weekly^ «t back. 
for the support and maintenance of the child, &c. &c. 
In pursuance of this order, he had paid, in the years 
1 804 and 1 805, to the Defendant, as Overseer of 
the Poor, two sums of 20/. and 17/. 

During the period of these two years, he had 
several times applied to the Defendant respecting 
the child, and was refused any information on the 
subject. He was told that he had nothing to do 
- with it ; that he must pay the money under the 
order, or he would be sued for it. In conse- 
quence of such threat, he had paid the two suiis 
in question. 1 1 was afterwards discovered, that the 
child before those times had been admitted into 
the Foundling Hospital, where it was brought lap 
and supported ever since. 

Upoa 
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tJpon this evidence, the Plamtiff*s counsel, under 
the authority of the cases of Cole v. Gower^ 6 
East. 1 10, and IVild and Griffin, 5 'Esp. N. P. 
C. ]42, relied uffon their right to recover: That 
it having been decided in those cases, that securities 
given to indemnify a parish, could not be carried 
' further than as mere indemnities, and so far only were 
to be taken as available. Upon the same principle, if, 
through mistake or from coercion, the putative 
father had paid a sum exceeding that which was a 
fair indemnity, he had a right to recover it back ; 
that, they contended was the case here : the Plaintiff 
was threatened with proceedings under the order of 
filiation, and supposing the child to be living and 
in the care of the parish, had paid the money under 
the joint influence of coercion and mistake. 

Shepherd^ Serjt. for the Defendant, contendedi 
That whatever might be the principle as to the Plain- 
tiflf's liability, this money could not be recovered 
back, having been voluntarily paid. If the Plaintiff 
could have defended himself^ against the demandi 
which, under the authority of the cases cited, he 
could have done with effect, and he notwithstanding ' 
had paid the money, it must be deemed a voluntary 
• payment; he cited Marriot v. Hampton, TT. RepSi^ 
264, and Brown v. M' J finally, Esp. N.P. C. 219, 
as establishing that Doctrine. 

Sir J. Mansfield, C. J. A man cannot be 
^d to pay money voluntarily, who pays it under 
the influence of a'lhreat ; but putting that out of 
the question^ must not a man who is said to pay 
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money voluntarily, have a full knowledge of all 
the circumstances under whifeh the .demand is 
made? If circumstances are concealed, which if 
disclosed would alter the case, and those circum- 
stances are only within the knowledge of him to 
whom the money is paid, the payment so made is not 
fairly made but by mistake, and mistake is a ground 
of assumpsit : here the facts of the provision made 
for this child by the Foundling HovSpital was con- 
cealed from the father ; the Parish were put to no 
expence, then upon what principle C^Us the money 
be withheld? The cases cited establish the princi* 
pie and the Plaintiff*s right to recover. 
The Plaintiflf had a verdict. ' 

JBestj Scrjt. and LaTves for the Plaintiff. 
Shcpherdy Serjt. for the Defendant. 
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CHELMSFORD LENT ASSIZES, 1806. 
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Coram HEATH, JUSTICE. 



March, 1S6C. MaXN V. BARRtTTw 



If thcdauihrer j^n£SPASS bv the PlaintifF for debauchinff h^ 

of a person per- ' O 

forms all the daughter and eettine her with child. 

dutiea of a ^r- ^ . . 

▼ant, and all The declaration was in the common form^ pef 

domestic office .... 

in her father's qtiocl servittum amisit. 

house, though 

§hc docs not It appeared in evidence. That the Plaintiff litred 
in the house, at a short distance from his eon who occupied an 
father maysup- adjoining farm; the Plaintiff's daughter (the young 
pJ^^Jdl^i^' woman who had been seduced) had gone to live 

mtium amiiiU 'jl 
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'With her brother to manage his house ; but heir 
father's being at a short distaiice, she continued t6 
go back and forwards to her father's, who kept nd 
servant, ivhere ishe xlid all the household business 
as before, but she slept at the trother's houise. She 
"never went to hier father's, but to assist in the house- 
ho daffairs of his family. 

It was objected by Bestj Serjt. That the actioii 
*was ftotlnaiht&iaBle ; the natnfe of her service not 
being df the description which the law required to'en- 
title the father to support the action : that, to support 
the lection, she should be inhabiting in th^ house, and 
part of her father*s family at the time of her seduction j 
'that if 'by temporary or occasional domesfic acts in 
the hbuse of a father, (he action could be supported^ 
Nevery woman out at service by a vi^it or occ^ohal 
'^itiestic act at her faither's house, if seduced^ could 
•give her father a right of action, which could riot be. 

it was answered by the Plaintiff's counseh> 
That the grievance vjras the loss of service in con- 
W[uen6e of the sedifcdon, which appeared had 
l)een the case here. That it was proved she wa^ 
in fact the only servant her father had, acting ixi 
every respect as a menial servant, by doing all thb 
domestic offices of the hx>use, such as are Usually 
^rformed by a servant ; that the place whjere she 
Actually slept made ho difference, no^ the tendering 

i 

xjli dmilar servkeis to her bmthe^> if in £act she did 
all the indoor work, and performed the office of a 
menial servant within her fa[ther's house* He was 
deprived of those services by the act of the De^ 
fendaat^ who was therefore liable to die action. 
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Mr. Justice Heath, who tried the cause, was rf 
opinion. That the nature of her service was such 
as to entitle the Plaintiff to support the action, and 
so directed the jury ; giving the Defendant leave 
to move to set the verdict aside. 

Verdict for the Plaintiff. 

It was not afterwards moved. 

GarroTV and ^Espinasse for the Plaintiff. 
£e8t^ Serjt. and Laves for the Defendant. 



HORSHAM LENT ASSIZES, 1806. 



Coram LORD CHIEF BARON MACDONALD. 



jr«fcA,2«. Paull, Administrator of Sutton, 

V. Brown. 

inanaetionbjXROvxR^ for a quantity of household furniture 
Adixiinistncor, claimed by the Plaintiff, as having belonged to the 

for a debt due • 

to the Intestate, iHteState* 

the im*J2Lt*c is To prove property in part of the articles claimedi 
to^provrk?"* a witness was called. He was asked on his 7>oire 
dire J if he was not a creditor of the intestate? and 
it being answered that he was, Garrow objected to 
his competency, on the ground that he was comog 
to increase the estate of tha. intestate, which was 

the 
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the fiind out of which his debt was to be paid. lie 

■ 

instanced the case of a commission of Bankruptcy, 
In which in an action by the Assignees of a Bankrupt, 
a Creditor cannot be admitted as a witness, to prove 
property belonging to the bankrupt estate. 

It was ahswered by Sheplierdy Serjt. That there 
iras no diflference in this case, and that whereirt the 
Intestate himself was plaintiff, in which latter cas6 
It was vety cleal", ther6 could be no objection, to a 
tnan to wiioih he owed money, and who so was his 
crediicor being called as a witness. The right of the 
tepresentaltiVe was the same : That the case of bank- 
ruptcy differed, for there there was a presumed insol- 
vency, so that the witness bettered his situation, 
•and the efiect of his evidence was to increase the 
Jiind from whence the payment of his debt was t6 
be made^ That a Creditor, tinder a Bankruptcy^ 
Vas entitled to a "certain share of the sum recovered, 
which, under an administration, he might not have^ 
as his share of the money recovered might depend 
on there being no other debts of a higher nature, or 
^he pr^erencedF the administrator ; besides too, he 
might be deemed a party, as the Bankrupt's pro- 
perty was by the choke of all the creditors cohfer- 
Ved on the Assigne€fs, and they brought action only 
with the consent of ail the other creditors, so that 
they thereby became as parties^ 

Macdonald, Chief Baron, ruled, That the 
witness wais admissible. It was not cfistinguishable 
in principle, from the case put of an action of the 
party himself. The administrator represented the 
Testaoix herself, and it never was heard of, that a 

D 2 person 



\ 



S6 CASES AT NISI PRIUS. 

person being a creditor to a party, made him obje6« 
tionable as a witne^^ and yet the effect of hi$ test!* 
mony was to increase his debtors ability to pay ; suth 
interest was too remote. 

In the case of bankruptcy, all the property of 
the bankrupt belonged to the creditors, though 
nonunally by operation of law vested in the assig* 
nees. A creditor therefore came to give evidence 
for himself. — The witness was admitted* 

Verdict for the Plaintiff. 

Shepherd and Marryat for the Plaintiff. 
Garrow for the Defendant. 



MAIDSTONE LENT ASSIZES, 1806. 
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Coram HEATH, JUSTICE. 
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iifflr. ss, 1806. Still v. Walls and Haeris. 

iT?o^ictcd"^" This was an action of Assault and false Imprison- 
under SttL ment arainst the two Defendants. 

Geo. 3. c. 80, o 

iSJJdto"^''' The Defendant iraW^ was the Headborough of 
the penalty on the paHsh of Cowdeu b Kent. The Defendant. 

his <!:oods» the * . * 

Magistrate may HarHsy was game-keeper to the lord of the manor. 

order him ver- ^ 

bally to be kept The Plaintiff proved. That he had been taken 

until a return is into custody, and after having been brought before 

lYariant. a M a^strate, on a charge of having used engine^ 

for the destruction of" the game on a Siinday, 

he 
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he had been kept in custody of both the Defend- 
ants until the next day. 

The defence was. That the PlaintiflF having bfeen 
informed against, by an information laid before a 
Mr. Allnutj a Justice of peace for the county of 
Kent, had been summoned to appear before hint 
upon that charge : That the information was pro- 
ceeded on, and the Plaintiff convicted in the penalty 
of \Ol.y for having used engines for the destruction 
of the game on a Sunday : That being unable to 
pay the penalty when convicted, the Justice had 
issued his warrant to levy the Penalty, and in the 
mean time verbally ordered the Defendants to keep 
him in custody until the return of the warrant to 
kvy : and the imprisonment complained of, was 
the detention during that time, which was from 
about three o'clock on the Monday, until eleven 
the next day (Tuesday), when nothing being found 
on which to levy under the warrant, he was dis- 
charged on payment of 51. part of the penalty. 

To support this defence, the Defendant's Counsel 
relied upon the Statute 1 3 Geo. S. ch. 80, § 4 ; by 
which 'it is enacted, " That the penalties for the 
first and second offence against, the statute, (which 
is the same act in question^ upon which the con- 
viction had been made); and also for a third 
offence, upon a conviction at the sesdons, together 
with the costs to be ascertained by the justices, 
before whom the offender shall be ^convicted, shall* 
be forthwith paid by the person convicted; one 
moiety to the informer, and the other moiety to the 
poor of the parish ; and in case such person shall 

D 3 refuse 
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refuse or neglect to pay the same^ or to give secu- 
rity for the payment thereof, such justice shall by a 
warrant, cause the same to be levied by distress and 
' sale, together with all costs attending such distress, 
returning the overplus if any to the owner. And 
it shall be lawful for such justice, to order such 
offender to be detained in safe custody, until return 
may be conveniently made to such watrsuit of dis- 
tress, unless the party convicted give security to 
the satisfaction of the Justice or Justices, for hia 
appearance on such day as shall be appointed for 
the return of the warrant, not f xceedii\g seven Bays 
from the time of taking such security/' The statute 
then gives the Justices a power to commit for three 
months, in case of nonpayment or failure of znj 
of the penalties^ 

The Plaintiff's counsel contended. That though 
the statute, if pursued, would have afforded a justi« 
fication to the Defendants; that the method in which 
the Magistrate and the Defendants had here con« 
ducted themselves, was contrary to law ; That the 
^agistr^te had given, and the Defendants acted^ 
under a verbal order only, a mode of proceeding 
perfectly illegal; That the law recognized no 
committal, nor any restraint of the person, (except 
in a few excepted cases: siich as an arrest for z 
breach of the peace or felony,) without an authority 
or warrant in writing. That no action could be 
brought agamst a constable, without a demand in 
writing of his warrant; the gaolers were bound to 
deliver a copy of all committals when required} but 
that would be vain, if by a verbal order of the 

Magistrate 
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•ate a man was to be deprived of his liberty, 

use of his detention unascertained. 

ndant*s Counsel in reply, relied on the 

^ct, ** That it should be lawful for 

r such offender to b* detained/' 

d meant a verbal as well as a 

*^ .*as of opinion. That every 

.tal under the statute must be in 
an order by parol was insufficient, and 
. a verdict for the Plaintiff. 

arrow and ^Espinasse for the Plaintiff. 
iailej/ Serjt. and Tadcly for Defendant. 

I the next Term it was moved to set this verdict 
I and a rule granted, which was afterwards 
e absolute ; the Cpurt being of opinion that a 
al order was sufficient under the statute. 

ide Still V. WalU^ S. C. 7 EasU 5SS. 
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KINGSTON LEJS[T ASSIZES, 1806, 
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Coram HEATH, JUSTICE. 
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jfar. Q», ISO*. Toms v. Powell,, 

If a Dcfendwii, AssuMPSiT for goods sold^ 

being sued, ^ 

pays the Plain- Plea of Nav^jisSUmpslf^ 

tifi; after the • ,m • t 

ivrit is»acd out. The Plauitiff sued out a wnt on the 22d of June^ 

the monej i. « t » 

without ds 1 s(X3, an alias on the SSth, and a pluries on the 

charging the t*»ii i- ti « -r^' 

cot^tb, the At. 6th of July ; but not being able to serve the utm ' 
proceed n, the fendaut he was forced to sue out another pluries^ 
9tuKiiQg. * ' the last of which he served on the 2eth of August ; 
but the Defendant had paid the debt to the Plaindff - 
subsequent to the suing out of the first writ,, but 
before the service. of the alias. 

Shepherd^ in opening the case^ stated it as th^ 
clear law, that if, after action brought^ the Defend- 
ant pays the money to the Plaintiff, without knowt 
ledge of the attorney, and without discharg^g the 
costs,, the Plaintiff had a right to proceed. 

Mr. Justice Heath assented, saying, that aa 
costs were then incurred^ th^ Plaintiff had ^ right tfx 
proceed for the co$ts< 



Shepherd and Lowes for the 
Bowcn for the Defendant. 

QAssa 
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LAST SITTING IN TERM 

AT WESTMINSTER, 



Packer v^ Gordon, 



Assumpsit by the Plaintiff as Indorsee to recover if i Bin bac* 
from the Defendant^ as Drawer, the amount of a son tikinc the 

— .,,, - V Bill docs it un- 

BlU of exchange^ derail the termi 

The Bill had be^ regularly accepted, and the Ind^Jthn It 
Acceptor, when he accepted it, had made it payable at S\ h^u^\ it 

his Banker's. The BiU had been sent to the Banker's ™nd^ ^tWa 
on the day it became due; but payment had not **^"^"'**^**^ 

iKen demanded at the Banker's until after banking 

houifSa^ 



42 CASES AT NISI PRIUS, 

hours, (five o'clock^, and of course was not pjud* 
Notice of the non-payment was given by letter to 
the Defendant, the drawer ; and upon these facts 
the Plaintiff grounded his right to recover. 

Lord Ellenborouch said, he thought this in« 
sufficient to entitle the Plainti£F to recover against 
the Defendant, the drawer. The holder of a bill 
had, by law, a right to resort to the drawer only on 
the default of the acceptor ; and when he took an 
accepted bill he took it on i he terms of the accept- 
ance. He was therefore bound to shew an attempt 
to procure the money from the acceptor, and that 
gave him a right to resort to the drawer. What 
has been done here ? the bill was made payable at 
, a banker's. Every bill must be demanded at a pro- 
per time and season^ or the non-payment cannot 
be called a default. It is well known at what 
hours bankers pav. It would break into the whole 
course of business, and be a trap for the drawer of 
a bill, to call this a de&ult by the acceptor. 

MarryaU for the Defendant, contended, that 
the demand, which was made soon after five o'clock, 
was a sufficient demand to entitle the holder to call 
on the Defendant, the drawer: that the Court 
would not take notice of bankers' hours ; and dted 
Leftly Y. Mills^ 4 Term Rep. 17S ; and that, in 
a common case, this demand would be sufficknt ; 
for no man had a right to say, be would pay only 
until a particular hour ; if so, there was a d^auh 
of payment by the acceptor, which gave the hokkr a 
right to resort to the drawer* 

Lord Eu^sNBQ&ouoM said, that whea a* party 

took 
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took a bill with an acceptance at a banker's,' th» 
mode of payment was incorporated with the accept'% 
ance itself. He was bound, therefore, to demand 
payment according to the terms of acceptance, 
which he had not done here, and therefore could 
not recover.^ 

Plaintiff nonsuited* 

Marry at for the Plaintiff, 
Garrov) for the Defendant. 

A new trial was moved for in this case ; but thtii 
Court concurred ia opinion with tlie Lord Chief* 
Justice. 

Vide 7 East^ 385. S. C* 
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SITTINGS AFTER TERM 

AT GUILDHALL. 

BOSANQUET V. AnDERSON. 

Assumpsit by the Plaintiff as Indorsee of a Bill pf ^^^'^Jj^^ 
ezchanee, drawn by Wilson in his own favor on the * ^'^ ^^ ^x* 

^ ' ' ^ , change, where 

Defendant, who accepted it, and indorsed over by •«^'»* i»done- 

' * ' ments have 

Wilson. «*kcn place. 

The declaration stated several indorsements on in the DecUm. 

^ ^ tion, though 

tiie iSlil. necessary to ba 

proved in gene* 
lal ; yet if Defendant applies for time to the holder, and ofiert tenm, it is an admission of 
HKiMUtf*! ciUC| indamTtf of px9of gCaU thcladii^iac&jti, cgp^t the^t. 

The 
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The evidence for the Plaintiff wa§ only proof of 
the hand- writing of the first indorser ; and that the 
Defendant, when the bill became due, came to the 
Plaintiffs, who were Bankers, and then holders of 
the bill, and offered another bill in the place of it, 
he being then unable to take it up* 

It was contended for the Defendant, That it was 
necessary for the Plaintiff to prove all the indorse- 
ments on the bill stated in the declaration, for that 
by the averments so made, he had bound himself 
to prove them ; though if he had not done so, and 
declared only on the first indorsement, he might 
have recovered on that only. 

It was answered, by the Plaintiff's counsel. 
That it was sufficient for the Plaintiff to prove 
the hand- writing of the first indorser under the cir- 
cumstances above stated, that of his offering terms to 
the Plaintiff, and thereby admitting the bill to be 
his ; and that ' there was no necessity for proving 
the hand-writing of all the indorsers, though so 
lai4 in the declaration^ as by such admissioa ind 
offer he admitted the Plaintiff's title to the bill, and 
thereby waiyed the necessity of $uch proof as would 
be otherwise necessary. 

Lord Ellenborough said, That the acceptor, hj 
bis acceptance, admitted the hand- writing of his cor<« 
respondent, the drawer; but if payable to the Drawer's 
own order, his hand- writing, as such indorser, must 
in every case be proved, as that put the bill into 
circulation ; and though he accepted the bill with 
many names on it, if they were laid in the declara- 
tion, they should be proved : but he vrzs of opinion 

that 



tASTER TERM, 46 GEO. lit. ^ 

0iat the oflFer here made by the acceptor to pay the 
bill to the Piainrifl^ who then held the bill with all 
the names on it, was a sufficient admission of the 
Plaintiff's title, which .was derived through the 
several indorsements, and of Defendant's liability, 
80 as to supersede the necessity of proof |of each 
person's hand-writing. 
Verdict for Plaintiff. 



Park and Bosanquct for the Plsdntiff* 
Sir r. Gibbs for the Defendant* 
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SITTINGS AFTER TERM 

AT WESTMINSTER. 



CiiALiE V. Duke of York. Majf^i. 

AtsuMPsiT for goods sold and delivered with the The mere tct 

of striking a ba* 
usual counts. lance, for floods 

The action was brought to recover the pnce or count between 
^ne sold by Plaintiff to the Defendant. n^? ^ut!t* S^ 

l^e Plaintiff's counsel offered to give in evidence, favir'the^ba^ 

That in the year 1 800 an account had been settled J^j frim ihit 

between the parties^ and a balance struck in favor m^ncy "hen *** 

of the Plamtiff. On that settlement of the balance ^" '^ ^ ^"^ 

his counsel contended, That he was entitled to 

interest on the account so settled from the year 

14KX), and it was said to have been so decided in a 

case from fFi!son*& Reports. 

Lord 
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Lord Ellenboi^ough ruled, That where tlie 
action was for goods sold and delivered ; the mere 
settling the balance dici not entitle the party to 
interest from that time; nor was he so entitled 
unless a time was fixed for the payment of the 
money, from which time only, interest could ht 
claimed. 

Verdict for the PlaidtjfF, but without interest* 

C TVarrcn for Plaintiff. 
^ for Defendant. 

t^ide Gordon v, Swatiy 12 East^isltf. 
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IN THE COMMON PLEAS. 
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sittiKgs after term 
AT GUILDHALL. 
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Jwn»i,i8oe. Holland t\ Phillips. 

WiNtt ti a icpi Xhis was an action of ./45^2/m/).s/7 for goods sold 
^'^'^ and delivered with the usual money counts. 

Plea of Nort'Assumpsit as to all the money 
claimed^ except as to 17 ^ and as to that a plea of 
Tender* 

The evidence of the tender was, That the Plain- 
tiff and Defendant being together^ and high woAls 
having taken place on the subject of their mutual 

demandsi 
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demands, the Defendant said to the Plaintiff, there 
is the balance of the account ; at the same time 
throwing down some money and several Bank-notes 
on the table, but they were not then counted ; 
Holland, the Plaintiff, might have taken them up 
and counted them, but he refused to take them, 
and turned about aiid went away. After he was 
gone the Defendant desired the witness to count 
the money on the table, which he did, and the 
notes consisted of a 10/. note, a 5/* note> a 1 /. 
fiote, and a guinea. 

Sir J. Mansfield, Ch. J. ruled the tender to 
be sufficient. 

Verdict for the Defendant. 

Shepherd and Vaughan^ Serjts. and ^Espinasse 
for the Plaintiff. 

JBest, Serjt. and Knapp for the Defendants 



Johnson v. Ward. 

Assumpsit on a Policy of Assurance on the ship 
Elizabeth^ from London to Tonningen, on the Elbe. 

Plea of Non-AssumpsiU 

The Policy was produced, and appeared to be 
agned by one Dewar^ on account of Ward^ the 
Defendant, as is the usual mode of signing Policies 
in Lloyd's Coffee-house. 

The Plaintiff failed in proving by the witness, 

who 



June i, ISOdt 

An affidavit of 
an Agent can- 
not be used to 
prove a fact 
against his prin* 
cipali where h« 
can himself b« 
called ; but 
where the prin- 
cipal has used 
an tfiklavit of 
the A|^nc in aa 
application to' 
the Court, in 
which a parti* 
culmr fact it 
•tasedy the dB* 
davH of the 
Agent WMj IM 
uscd^evidenot 

•ftbK^Kt* 
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uho proved the subscription to the Policy, thai 
Dcxvar was the agent of, or authorized by the 
Defendant to subscribe Policies in his name. 

The Defendant had, however, moved tb put off 
the trial of this cause on an affidavit made by 
Dewar^ and in that affidavit he swore. That he 
had subscribed the policy in (Question for, and on 
account pf IVardy the Defendant. 

It was objected by the Defendant's Counsel, TThat 
this could not be received as evidence against Ward, 
as it was making the declaration of the agent to i 
partictilar fact, evidence against the principal, which 
Was not legal evidence, as he might be called 
himself. 

Chamb^b, Justice, said. He thought, under the 
particular circumstances of the case, it vas'adiAi^ 
ble evidence ; and that he should receive it; oh the 
^o'und t>f its having be^n produced and offered tb 
th6 court by the Defendant himself, in ah applica- 
tion to it, as a feet to determine their jiidgihent on i 
matter arising in the course of the cause, which 
application the Defendant has made for his benefit : 
a mere affiiiavit of th^e agent, would not be evidence 
if not so used ; but when produced by the Defend* 
ant himself, and used by him for the phrpdsie of 
'tnoving to put off the trial, he must be presumed td 
know and adopt its contents. 
It was adcofdingly admitted. 
ACcjpr^mmthc To prove the property on board, consisting of 
Sl^^h^i three casks of indigo, the Pldntiff called a witness, 
o2^ Vt^ w^^ was a clerk in the Custom-houise, which con* 
ta^. ^ ^^^^ ^ accQiint of the ship's targo* It was ex- 
plained 
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framed by the ofEcer to be ^ Paper^ which is made 
tinder the direction of the Statute^ 1 2 Car. 2. and 
is a copy *oF the ofSdal paper^ which contains an 
account of the cargo, which has been examined by 
the Searcher : the official paj^ers go with the sfaip^ 
and the paper produced is kept at the Custom^ 
house* 

It was otgected by the Defendant's counsd> That 
this was not evidence; upon this ground^ That 
either the Captain should be called to prove the 
goods actually on board, or the Searcher who 
actually sear(ihed the ^hip, and found and reported 
such goods on boards and upon whose report the 
Paper in question was made out. .It was not there- 
fore the best evidence : beades i^rhich the wimess 
had not copied the paper himself. 

Chambre, Justice^ ruled it to be admis^Ieas a 
paper made by authority of an Act of P^liament 
by an c^cer of the Customs appoimed for the pur- 
pose, and lodged there as an official document of 
the ship*s cargo. 

Shepherd 2Xid ■ ■ for thePlaintiff. 
Best>, Serjt. for Defendant. 
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SECOND SITTINGS IN TERM 

AT GUILDHALL. 



CouLsoN V. Jones. 



WhcncvCTaGc- AssuMPSiT for goods sold and delivered. 

•enl Iisue is -r*i r *r ^ hi 

pleaded, though Plea of NoT^Assumpsit as to all the money 
in the Pica, or claimed by the Declaration^ except as to 6 /• 1 9 s. 
Pieu, Defend- and as to that a Tender. The PlaintiflF also had 

ant havinc given • . r c ^ tr 

noticeofSet-offj pvcn notice of Set-off. 

E'^'i^cord. The Tender was admitted, and the Plaintiff went 

*n«»y. furtheyr damages. 

. The 
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• 

The Plaintiflf proved his demand, which exceeded' 
\he sum tendered, so that a balance appeared to be 
due to him. This the Defendant proposed to coVer 
by his Set-oflF} and for that purpose was proceeding 
to prove the articles composing it, when it was 
objected by the Plzuritifrs GounseH That such 
evidence was inadmissible ; That the Defendant , 
could only give notice of Set-ofF, when there was 
the single Plea on the record of the General Issue ^ 
ind that here being a special Plea of Tender, evi- 
dence of Set-off was inadmissible, for that if he had 
intended to avail himself of it, he should have 
pleaded it as a distinct Plea^ which was the usual 
course of practice. 

It was answered. That there wastio double Plea on 
>he Record. Itw2iS^on^assumpsit excepts to part> 
ind -a Tender as to that, part, which was a single Plea 
only: but that under every circumstance of a 
General Issue pleided, whether as a single Plea or 
btherwise, the Defendant could give notice, and go 
into evidence of Set-off. . 

Lord Ellenborouh rtferred« to the words of 
\he Statute, 2 Geo. 2. ch. 12. which are — *' That 
** where there are mutual debts betweeii the Pl«uil- 
^ tiff and Defendant,, or if either party sue or are 
'^ sued as Executors or Administratoiis, and where 
^ there are mutual debts between the Testator or 
*' intestate and the other Party, that one debt may 
^* be set-off against the other, and such matter given 
^' in evidence under such general issue, or pleaded 
•* in bar '; but if intended to be given in evidence 
^' under the general issue, notice must be given of 

E2 *«Uie 
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'^ the particular sum intended to be Set-off, and on 
•* what account it had become due \** 

Having so referred to the Statute, he said he was 
of opinion, that the evidence vras admissible ; and 
that in every case of a General Issue pleaded, and 
notice given of it, a Set-off could be given in evi- 
dence. There were no restrictive words in the 
Statute, confining it to a single Plea of the General 
Issue : That though the common mode of pleading 
was to plead a Set-off when there was another special 
plea on the Record ; it rather appeared that it was 
done as a matter of convenience to save the trouble 
of deliveriog and proving a notice of Set*off, which 
a plea saved; and where a Rule to plead several 
matters was necessary, convenience it pointed out as 
a matter desirable to add the Plea of Set-off, in place 
of giving notice of Set-off^ as both might be included 
in the same Rule : there therefore appeared to him 
no legal objection whatever to the admission^ and , 
that the Statute appeared to him to warrant it, and 
he admitted it accordingly. 
^ Verdict for the Defendant. 

Fark and Gaselee for the Plsdntiff* 
Garraw for the Defendant. 
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Howard t;. Wemsley. juiyuiw^. 

Trespass for breaking and entering the Plaintiff^s a notice gircn 

° , o on the aoth 

houscj and destroying the windows^ &c. September, to 

_, - r 1 ^ IT It quit at the end 

Plea, nrst of the General Issue and thereon ; se- of «< caicnuar 
condly, Liherum Tenementum in one H. Kellt/^ ^ xo'dcter- 

^ % • ^n • I* ^ mine a holdinir, 

Esq. and justification as his servant. commencing un 

Replication to the second plea, That one Cubitt Mircb. ^ 
held the house as tenant to Kelly ^ from year to 
year^ and that being so possessed of an unexpired 
term in it, he had underlet to the Plaintiff, by virtue 
of which he entered and was possessed. 

Rejoinder^ That Kelly had given due notice to 
Cubitt to quit on the 25th of March, 1 806 ; by 
notice bearing date the 26th of September, 1 805 ; 
in ft^c verba^ " Take notice that you deliver up 
possession of the Premises you hold from me, on 
or about the end of six calendar months, from the 
29th of September next ensuing the date hereof;** 
. whereby Cubitus term was determined and justified 
as to the several trespasses, so entering as servant to 
Kelly. 

Surrejoinder, That the said if. Kelly did not 
give due notice to quit in manner and form, &c. 

E 3 The 
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The facts of the case were, That Kelhi was the 
Landlord of the premises, and had demised them to. 
Cuhitf^ whose term commenced at Lady day: 
That on the 19th of September preceding, fVems^ 
lev, the Defendant, who was the agent of KcUy^ 
had G^iven the notice to quit as stated in the plead- 
injjs. That the Plaintiff who was Tenant to Cubitt 
refused to quit, \* hereupon the Defendant had; 
entered with workmen to repaid* the house^ which, 
was the trespass complained of 

The Plaintiff's counsel denied the Wgality of this 
notice to quit, and that oft course his posse^sioii 
was rightful when the Defend^t entered He 
was in by title as Tenant to Cubittj aad th.e acdon 
maintaiiiable. That the notiqe should correispon4 
with the holding, which was stated tp. be from the 
!^5th of March, to qiut oa which day^ the ilotioe 
should be given, but which was not so here^ it 
being given to quit a,t the en4 of $ix calendar 
months, and given on the 29th of September^ so. that 
the time to quit would be the 29th of March^ which, 
therefore did not correspond with th? holding. 

Lord Ei;-r-tNBORouH rul^ tne notice to be suffi- 
cient ; saying, That the ^th of Margh W9$ the usual 
half-year, by computation, from the 29th of Septem- 
ber, though not exactly corresponding in duration of 
time; the word Calendar was surplusage, for if 
be had omitted the wprd Calendar, or said iialf-year^ 
it w: nld be gcod. 

Verdict for Defendant. 

Garrow and Lawes for the Plaintiff. 

$ir K Gibbs ^4 *£spinasse for the Defendai^ 

ti08KlN« 
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HosKiKs, Assignee of Deiguton a ju(y 19, isoe. 
Bankrupt, v. Duperoy, 

ft 

Assumpsit for money had and received, brought a debtor loof. 

, • for goods Bold 

by the Plaintiff as Assignee of Deighton. on credit 

^, . , , , will not support 

The acnon was brought to recover back a sum a commissioa 
of 2,100/. paid by the Bankrupt to the Defendant, untif thrcxedic 
after an act of bankruptcy committed. biu ugiien foe 

The act of bankruptcy was clearly proved tOgoiTonthV 
have taken place in the latter end of April, or a^Biii « 5io °* 
beginning of May, 1805. Thp Defendant resisted ^ITifl^SLl''* 
the validity of the commission, and the only doubt in Si^"in*o^IU:u 
the case was as to the Petitioning Creditor's Debt. Je'^wpSJSo! 

The parties all lived at Manchester^ and the 
debt accrued for goods sold and delivered by one 
Hatner^ to the Bankrupt, at Manchester^ in the 
^vsual course of Trade. 

On the part of the Defendant it was relied^ 

That no commission could be supported, but upon 

« 

a debt actually due^ or by reason of the petition- 
ing creditor holding some written security, under 
the Statute 7 Geo. 1. ch. 31 ; and 5 Geo. 2. c. 30i 
The debt here was for goods sold and delivered ; 
that the goods had been sold on a credit^ which 
was not expired at the time of the act of bank- 
ruptcy committed. That, therefore^ under the 
authority of the case of Parslow v. Dearlove^ 
4 East. Rep. 438, the commission could not be 
sustained. 

No proof was offered as to the actual contract 

£ 4 itself 
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itself for the sale of the goods, but the Defeadaint 
relied on thesale, being in the usual course of dealing, 
vrhich Vfzs on credit, and which was urged to be in« 
sufficient as a debt not due at the tune of the act of 
Bankruptcy. 

Lord Ellenborouoh said. That that was not 
sufficient per se, but he would admit evidence as to 
the usual course of dealing at Manchester^ and the 
credit that was usually given on the sale of goods 
in that place. 

Witnesses were then called, who proved. That 
goods at Manchester were sold at different credits, 
but in every case the shortest credit was two 
Months^ that it was usual sometimes to sell at two 
]\Ionths, and a Bill at the end of two Months ; but 
it was aamitted^ that in some cases goods were sold 
at a present Bill for two Months. 

It was then contended , That on a sale for a pre* 
sent Bill at two Months^ a Commission could be 
supported under Stat. 5 Geo. 2 ; and that it mi^ht 
be presumed, that that was the case here. 

The Defendant 's Counsel answered. That if the 
transaction had been so^ it was capable of prooi^ 
and for that purpose evidence should be given of 
the existence of such a Bill> which could easily be 
done if it had taken place by a production of the 
Bill itself; but if no Bill was produced, it was 
decisive that the goods sold, had been sold in the 
\isual way, and on the usual credit. 

Lord Ellenbo&ough left it to the Jury, as to 
the course of dealing, and the terms on which the 
goods were sold j That a debt for goods sold on 
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9a unexpired credit, would not support the Com^ 
mission : but if the course of Trade was to sell by 
a Bill at two Months^ if they thought that such had 
been the course of dealing here, and believed that a 
Bill had been given, they should find for the Plaixi- 
tiff, as a Bill would support the Commis^an. 

The Jury found for the Plaintiff. 

G arrow J Park and IFocd for the Plaintiff. 

Sir F. Gibbs, Toppitig and Marryat for the 
Defendant. 

A new trial was afterwards had in this case, 
when it appeared that the goods had been sold 
for a Bill at two Months : but chat no Bill had been 
given. It was decided. That that would not sup« 
port a Commission. Vide 9 East, 498. 



Potts t;. Reed. ^"* *'• '"^ 

Assumpsit on a Bill of Exchange for 808/, 6*. %d. ^f"j"^|^* 
drawn by Gamon on the Defendant in his own ^^J|3f • |?{^ 
&Tour, and indorsed by him to Pugh, and bylJ^^,*^^^ 
P«gk to the PlaintiflF. ' S^.SL"^ 

Gamon the drawer had been in partnership with j^^j^j 
JPugh and one Reynolds. J|>^j Sud ahi* 

The partoecsb^ bad b^n dissolved^ and *« l^^l^'^h^ir 

^ff(^tS not a limited 
ladonancDt, 
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effects assigned to Gamon and a Mr. Reed as Trus* 
tee with him, and Gavion took the whole of the 
concern on himself ; and part of the agreement on 
the dissolution was, that Gamon was to pay to 
Pugh 1,000/. by three instalments, which instaU 
ments were secured by Bills at different dates, and 
on one of them this action was brought. 

The defence intended to be set up was, That 
this was to be a payment to Pugh only, who was 
himself to receive the money, and had promised 
Gamon that he would not negotiate the Bill; That 
it was agreed ' so to limit the payment, and that 
for that purpose the BUI should be specially in- 
dorsed. It was produced^ and was indorsed in these 
words:-— 

" Pay the contents of the within Bill to Mr» 
Evan Pugh J being part of the consideration money 
in an Indeilture of Assignment, bearing date the 
28th Day of December, 1804, executed by the 
said Ex)an Pughy to JRobert Reynolds liecd^ and 
myself." 

*< ^, Gamon.** 



It was contended. That this was a restricted 
Indorsement^ and that the present holder could 
not claim as Indorsee. That the nature of a spe» 
cial Indorsement, was to restrict the payment to a 
particular person^ as in the case of Ancher v^ Bank 
€f England^ Dougl. 615, where the Bill was to 
be credited to the account of Daht^ and was held 

not 
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pot to be further negotiable. In this case, Pugh^st 
name was specially mentioned, and the Fund from 
\vhich the payment was made. That fund must 
be taken to have been credited by the Asagn- 
ment mentioned in the Indorsement. That Bills 
payable out of a particular fund were not negoti- 
able. 

It was answered, That the Fund mentioned had 
nothing to do with the paytnent of the 3iHj for 
which the Defenda^it was at all events liable. It 
was mentioned only as the consideration for it, and 
^ for the Indorsement, it was a special Indorse-* 
ment only, as far as mentioning the name of the 
Indorsee, whose Indorsement it rendered it neces-* 
gary to prove, and nothing more. 

Lord Ellenborough said he was of opinion,, 
That this was'not a restrictive Indorsement, and as to 
the other wor^s. they were surplusage, and could not 
aflfect the subsequent negotiability of the Bill. If 
the Bill was payable out of a particular Fund, it 
would affect the negotiability of the Bill -, but what 
was here mentioned, was not the Fund out of 
which the Bill was to be paid, but the consideration 
for which the Bill was given, \yhich the holder had 
nothmg to do with* Mr- Gamon the Defendant, 
was here personally liable, though the liability 
might have been created by the Fund mentioned in 
the Indorsement, and as arising from the fund so de- 
^gnated by the Indorsement ; and whenever a party 
waspersonally liable.aBill wasnegotiable. It washow«* 
ever necessary to prove Pugh*s Indorsement, as his 
liame was mentioned in the Indorsement; but though 

so 
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80 made payable to him by name^ there was nothing 
to restrain its future negotiability ; in the case cited, 
the Bill was to be credited to DahVs account, no 
such restriction or direction was here. 

Verdict for the Plaintiflf. , 

Park and Donaldson for the Plaintiff. 

Garrow, Gibbs and ^Espinasse for the De* 
ftndant. 
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CHELMSFORD SUMMER ASSIZES, 1806. 



Coram HEATH, JUSTICE. 



Clarke t;, Clarke and Brown. jui^ ^^ isoo. 

TIf t PeffODp 
HIS was an action of Trover. agatmt whom t 

Commission of 

The action was professed to be brought arainst Bankrapt is. 

sueSf ftcquicsccs 

the Defendants, who were the Assignees under a in it «> ^ u.to 
Commission of Bankruptcy awarded aninst the the Saie of hit 

own Effects 

Plaintiff^ for the purpose of trying the validity of under theCom* 
the Commission issued against the PlaintiflT, which siuTi mc i4r. 

wards be allow- 
'"^ was «4tt>qttetcioott. 
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Wis contested, could hot be supported, on the ground 
that he was a Farmer, and not an object of the 
Bankrupt Laws. 

The PlaintiflF called a Witness to prove the sale 
and conversion of the Goods wHich were his, and 
" which had been tiken liiider the Goihftiission. 

On his cross-examination he said : That he was 
an Auctioneer $ that he had been employed by 
Browfjj one of the t)efendants, to sell the stock ; 
but that he was so employed by the express recom- 
mendation of the Plaintiff himself, who had intro* 
duced him to Brown for the purpose of selling the 
effects; that he did so^and he had heard C/ar A:, the 
Plaintiff, say, that he was perfectly satisfied with the 
Commission which had issued against him. 

Pet Heath, Justice. Ht)w is this ^ tort of 
a wrongful conversion ? Why has he acquiesced 
in it I 

It waS answered by the Plaintiff^s Counsel, That 
it was an acquiescence in what he could not help* 
He was then de<^lared a Bankrupt aiid bound to 
submit. 

Per Heath. He might submit to the commis« 
Ision, but he need not take any part in any thing 
done under it, nor shew his acquiescence utid&r it. 
The action cannot be sustained, the Plaintiff must 
be Called. 

Plaintiff nonsuited^ 

Garrow and Trower for the j^laintiff. 
£est^ Serjt. and Marry at for the Defendant 
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I 

It w^ said by Best^ Serjt, that the same point 
had been so ruled by Mansfield, C. J. in a ca^ 
similarly circumstanced — Quere, if not that of Like 
V. Hore and Rogers — Ante. 
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Jekyll v. Sir John MooRfi. jui^s,\so6. 

1 HIS was an action for a Libel. The Libel com- An action wiii 
plained of was, The including in the sentence of a aframst a Mem- 
Court Martial, whereof the Defendant was President^ MarUai, for"ob. 
certain statements respecting the PlaintiflF's conduct, caiIduct°of the 
which were false, scandalous and malicious represen- mSudo^'i^ 
tations of, and concerning the Plaintiff, unconnected ielv^ranV*"* 
with the duty of the Court-Martial, and with intent ^*t omhc sen. 
to'injure and defame him. Ih^ffidf n^i 

The Plaintiff had been a Captain in the 43d ^^J^^" ^''''"' 
Regiment of Foot, of which Colonel Stuart was the 
Colonel : Having preferred certain charges against 
the Colonel, he was tried by a General Court- 
Martial, p{ which Sir John Moore was President. 

Th« 
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The Court having heard the charged, hononnibly 
^acquitted Colonel Shuirt of the whole ; and the con* 
tluding plrt of the sentence was to thfe effect : " The 
Court cannot pass over, without notice, the ground^ 
less and malicious charges preferred by Captain 
Jekyll against Lieutenant-Colbnel Stuart^ and of 
observing, that the conduct of Captain Jekyll^ in 
endeavouring to hurt and calumniate the character 
of his Commanding Officer, is highly injurious to the 
service." 

Upon the Case being opened, tHe Lord Chief- 
Justice, having expressed some surprize at the 
novelty of the charge, asked the Plaintiff* 's Coufi- 
sel upon what grounds of Law it rested ; and where 
was the publication necessaxy to constitute a Libel I 

It was answered. That the warrant of his Majesty 
for holding the Court^Martial^ states the Charges 
upon which the Party accused is to be tried, aild 
the Court are ordered to enquire into and decide 
upon the charges : That that was the limit of -their 
jurisdiction prescribed by the warrant : they had 
authority, therefore^ in the present instance only, to 
acquit or convict Colonel Stuart of the charges 
preferred against him by Captun Jekyll ; but they 
had not so confined themselves, but had gone 
beyond their power or duty in imputing improper 
motives to Captain Jekylfs. proceedings, calum- 
niating his character as if he had been actuated by 
motives derogatory to the good of the service, and in 
consequence of which, he was forced to quit the ser* 
vice } That as to the publication, that the sentence ti 

laid 
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laid before his Majesty, and sent in general orders to 
every Regiment in the Kingdom. 

Per Sir James Mansfield, C. J. Was such an 
action as this ever heard of? Does this Court sit as a 
Court of Appeal from the judgement of the King, 
and of a Court-Martial ? Shall Courts'- Martial, at* 
ting for the benefit of the service, be restricted from 
giving their opinion as to the conduct of officers 
coming before them ? They caimot step out of their 
way to slander another officer, but are they to be 
restrained from pronouncing a censure on an officer 
connected with the very case referred to them ? If 
this was to be allowed. Sir Charles Morgan, the 
Judge Advocate, might have an action against him 
for a libel, in laying the sentence of a Court-MaCr- 
tial before the King. The action is not maintainable^ 
the Plaintifif must be called. 

Best and Bailey, Serjts. and Dampier for the 
Plaintiff. 

Shepherd^ Serjt. Jldam, and L&ns, Serjt* for the 
Defendant, 
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stuMDaj. Partington v. Butcher. 

rddbtfofherV'* Assumpsit by the Plaintiff, as Trustee of EKza^ 
thTsututc of^ ^^fJ^ Butcher^ deceased, to recover from the De- 
i!!rM&^^ fendant the amount of two promissory notes, one 
dScSdbjh^^'' 700/. the other for 450i. bearing date in the 
m^xM^^chJ^y 1791 ; the notes were payable to PlaintiflFj^ 
/to "ak^^ ot^ and expressed to be payable to him as such Trustee 
*c"7dich* ^^^ ^^^» "^ these words: — "I promise to pa.7 tcx 
he shall be Thowas Partifigtonj Esqi (as Trustee for my mo- 

bound by the cj J . ^ \ / 

•iim. sfoo, ind ther, Mrs. Elizabeth Butcher,) three months after. 

tjjc Que be ^ 

thereby i^ken (Jemand 7007.*' &c. 

out of the Sta- " 

lutc The Defendant pleaded two Ples^, Nqn^A^sumf^, 

$it^ and the Statute of Limitations. 

Replication to the la;St Plea-r-That Defendant did 
^dertake within six years, and issue thereon. 

The Pefendant w^s the son pf 'Elizabeth 
jPutcheVf for whon\ the Plaintiff was Trustee : She 
ixras dead, and had had a considerable fortune. witU 
9 power of appointment among her children. 

The Defence intended to be relied upon> as tq 
l^OOp/. und^r the General Issue, was a certain papee 
produced in evidence^ signed by A!^. El\%pbtt}\ 
Pufcher^ in these words : — 

*' Memorandum, August 4, 1 792, - 

^s ^' Be it remembered, that I do hereby £prgiv<t 

^^ and relinquish to my son, Thomas Butcher^ Jun. 
^ ^11 interest due^ and to grow due, to me or m; 

^^TVoste^ 



€€ 
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Trustee, upon my said son's two several notes of 

hand for 700/. and 450/. dated the 1 st of January, 

1792, and the 1st of July, 1791 i it never being 

my intention to take any interest of my said son 

** for the afore-mentioned sums, making together 

** l,lt50/. ; and 1,000/. thereof, when espied in, to 

^ ** be raised under my settlement. 

« Elizabeth Butcher.'* 

The Attorney, for the Plaintiff, was called. He 
liad been Attorney for Mrs. Butcher in her life- 
time, and by her directions had frequently applied 
to the Defendant for payment of the notes. He 
stated, that at the several interviews which he had 
with the Defendant, he always admitted the receipt 
of the money, and that it was unpaid ; but said, he 
should not pay it, as his mother excused him from 
paying the 1,000/. by the memorandum,andas to the 
remaining 150/. that she was indebted to him in more 
than that sum for business done for her by him. 

The Statute of Limitations had long before at- 
tached in the notes ; but the Plaintiff's Counsel 
relied upon these admissions of the Defendant's as 
taking the case out of the Statute. 

ShepherdySerjt. for the Defendant, contended that 
they did not : That the rule of law was. That where 
an admission was relied upon, as taking the case out 
of the Statute, the whole must be taken together;- 
and the admission must unequivocally allow the ex« 
istence of the demand : In the case of Owen v. 
JVoolley. Bull. N. P. 148, where the acknow- 
I^gment was, ^^ I had the money, but the Testa-^ 

F 2 trU 



ea: cases at nisi pwus. 

Irix gave it to me ;'* the latter words were heM ta 
qualify the generality of the first admission, and not 
to amount to a new promiise or confession of the 
Defendant, sufficient to take it out; of the Statute ; 
this was a parallel case. Mr. Butcher^ the De- 
fendant, admitted that he had the money, but with 
.the same breath discharu'ed himself, and denied his 
liability j he said, I had the money, but I am dis- 
charged by my mpther's Memorandum j that was z^ 
denial, not an admission of the Debt. 

Per Sir J. Mansfield, Chief Justice. The 
law is correctly stated. That an admission to take a 
case out of the Statute must be all taken together. 
The case cited is good law, but does not decide this 
case ; there the party absolutely denied the existence 
of any debt, relying on it as discharged by the gift 
of the Testatrix ; that is not the case here. The De- 
fendant does not insist on an absolute discharge, 
but sub iv.odo only, by reference to his mother^ 
Memorandum ; if that does not discharge him, he 
admits that the Debt has existence. Where a party 
claims a discharge, as arising under a written instru- 
ment, as he has done ; though he has a right to 
have his whole admission taken together, the Court 
have the same right, and will see whether that in- 
strument so referred to, affords him a legal A\ 
charge or not : by reference to it, it will be found 
not to be so ; it is not a legal discharge, for the 
paragraph relied upon as to the calling- in the money, 
shews that it was her intention that it should be 
called in, though she might afterwards apply it to 
another fund that is under her seltlemeut* ' 

Tbii 
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This, therefore, appears to me to be an admisaon 
Sufficient to take the case out of the Statute, and 
that the Plaintiff is entitled to reooven 

But the Defendant shall have liberty to move to 
set the Verdict aside. 

BesU Bailtft Serjts. and ^Espinasse for the 
Plaintiff. 

Shepherd^ iBailt/^ Serjts. and Wiglcy for the 
Defendant. 



^KO OF TRINITY TERM. 



F3 CASES 



CASES 



ARGUED AND RULED 
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Michaelmas term, 47 george hi. 



SECOND SITTING DAY IN TERM. 



Doe v. Sfiller. 

Ka notice to EjECTMEKT to recover the possession of the Pre- 
tothcTciumt mises which the Defendant held^ as Tenant to the 
thri.JS[S?tme, lessor of the Plaintiflf j the Defendant's Christian 
hbS'So'f name was Thomas. 
^^I^'^l The »o^c^ ^o V^^ was directed to George 

lessor ma^ re- SpUUn 
cover on ii, if '^V*"*^' • 

^S T^ntot P^rk, for the Defendant, objected. That tne 
.«ftbeiitme. Plaintiflf could not recover as the notice was wrong* 

Lord Ellenborough asked if there was any 
Thomas Spiller^ andif the Defendant had sent back 

the 
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khe notice ? It was answered in the negative* 
Whereupon Lord Eixenbo rough said. Then not 
having done so when he might have repudiated 
the notice, he should now hold him to be bound 
by it. 

Verdict for the Plaintiff. 

Gdrrow and for the Plaintiff. 

iPark for the Defendant. 



Field v. MircHELL, 
Xh:8 was an action on the case for taking anew will nocito 

:rx* for taking an . 

excessive Distress. excessive dis- 

The case in Evidence on the part of the Plaintiff thing only 
Vasy That he was Tenant to the Defendant of cer- ^ough grcntij' 
tain premises % That seven guineas only being in ^lue the ^ 
arrcar, the Distress was made by direction of the SSumV. ^^ ** 
Defendant, and goods taken, which were valued by ExprwmaKce 
the PlaintiPs Witness at 30/,, but which in fact^j,;^^^^ 
sold for lOZ. only. »^p£^^ 

These facts being proved. Sir V. GibbSy for the De- 
fendant, contended^ That the Plaintiff upon the evi- 
<dence given^ and the facts proved as above stated, 
should be nonsuited ; he <:ontended, that to support 
the action, the taking must appear to be malicious, or 
<bePlaintiffcould not be entitled to recover. Tb»t»ll ' 

F4 the 
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the old cases to be met with in the books, in stating 
in what instances a Plaintiff was entitled to recover ill 
this action on the ground of such excess was, where 
there was a great disproportion, as an Ox distrain- 
ed for a penny, which is the case put in the 
books : that here the goods had sold but for a few 
pounds beyond the sum for which the distress was 
made, out of which the expences were to be de- 
ducted ; That it was impossible to judge with suffi- 
cient accuracy, as to what things so taken would 
produce : if taken as a distress under any circum- 
stanceSj they sold to a certain disadvantage, and it 
would therefore be extremely hard to subject a 
party to an action for taking goods, where so trifling 
an excess in value only appeared. 

Lord Ellenborough. There is a distinction 
between the cases, where there is but one thing 
which can be distrained, and where there are many, 
and so the Distress is divisible. If there is but one 
thing which can be taken, so that it must be taken, 
or the party must go without his Distress, for taking 
it no action lies, though it much exceeds the sum 
for which the Distress is taken : But if there are 
several articles of some value, and there is much 
more taken than is. sufficient to satisfy the rent and 
expences ; this action is maintainable, and express 
malice is not necessary to the maintaining of the 
action, nor required to be proved ; but it is not for 
every trifling excess that this action is maintainable, 
it must be disproportionate to some extent, and if 

' disproportionate to azi excess^ the action is clearly 

' maintainable. 
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To prove that in fact, the value of the goods did 
not exceed 1 2/. and that after satisfying the Distress 
and expences there was but 16s. remaining, which 
the Defendant had offered to return to the Plaintiff, 
the Defendant's Counsel called a Witness of the 
name of Costor ; he was the Broker who made the 
Distress by the direction of the Defendant MitchcUy 
and by whom the goods had been sold. 

Garrow objected to his evidence unless he was 
released. 

Lord Ellenborough said he was inadmissible. The broker wh« 
The Witness had been employed by the-Defendant tress is not m 
to make the Distress ; he must be presumed to do it ness for the 
properly, and according to law and his duty, and if i J, Kicked!!* 
there was any thing wrong in it, or if he exceeded 
his authority, whereby he had subjected his principal 
to an action, he would be answerable over to the 
Defendant who employed him. It was not distin^ 
guishable from the case of the driver of a carriage, 
by whose conduct an injuiy had been suffered. 

Verdict for the Plaintiff, 40/. Damages. 

Garrow and Marryat for the Plaintiff, 
Gibbsy Park and ^Bspinasse for the Defendant# 



Danxcl 
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De*s,iio«. Daniel v. PItt- 



iTapcwontty^, Xhis was an action of Assumpsit for goods sold 

IMI pay you ^ o 

money, if A B and delivered; 

says It 1ft due, 

«nd A B being Plea of J^on-assUmpsit. 

applied to, saya rni. • i_ l i. • r 

it it due, but is The action was brought to recover the price of 

dead atthe time t-r^i../** 

of the action two blocks of Portland stone sold by the Plaintiff to 

>>rouf5ht, what , t> r j 

he had said re* the Defendant. 

dKt^?f eii- The ^Defendant denied that he had received them. 

""' The evidence in the case was. That the Defend^ 

ant lived at Enfield: That the stone was to be 
sent to him by a waggon hired from a person of the ' 
name of Law ; the driver of the waggon*3 nam(i 
was CoombeSj the servant of Law at the time of 
the delivery of the stone, and he was proVed to be 
* then dead. 

The Plaintiff proved the delivery to Coombes^ 
and that he had taken the stone in the waggon 
from the Plaintiff's yard j but there was no further 
proof of any actual delivery to the Defendant 

The Plaintiff then proposed to give in evidence^ 
That upon the price of the stone being demanded 
of the Defendant, he at first denied the delivery, but 
afterwards said, ^' If Coombes says that he delivered 
the stones to me, I will pay for them.*' The Plain- 
tiff then proved^ that in consequence of what the 

Defendant 
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Defendant had said, Coombes had been applied to, 
and asked if he recollected his having delivered ihc 
stones to the Defendant ; he said he recollected it 
perfectly well ; that the Defendant was not then at 
home, when he came with them to his house at 
Enfieldj but his housekeeper ordered him some 
beer at an adjoining public-house, after he had de- 
livered the stone in the Defendant's yard. 

It was objected. That this was inadmissible^ being 
the mere declaration of Coombes without oath. 

Lord Ellenborough said. That it was admissi- 
ble evidence, and had been so decided by the 
twelve Judges in Hastings's trial : That when one 
says, '* if such a person says that I received the 
money FU pay it :*' If the person referred to is 
dead, what he has been heard to say on being 
applied to on the subject, in consequence of such 
Reference, is evidence. 

His Lordship admitted it, .and the PlaintiflF reco* 
vered. 

Garrow and ^Espinasse for the Plaintiff 
Marryat for the Defendant* 



I^OWELZi 
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i^ec.^. Powell v. Roach ^ Alt. 

h Mtgoodde- This was an action brought to recover the amount 

fence to in ac- o 

tionona Bill of ^f ^ gji| ^f Exchange, drawn by Tvler and Co. on 

Exchange, thai . o ' J ^ 

it is not pro- Taylor and Co. payable to the Order of the De- 
duced or shewn . *^ * ' ^ 

to be lost or dc- fendants, and by them indorsed over. It was af- 
the party pro- terwards paid by Boreman and Co. to the Plaintiff 

mtsed to pay it. a 

for goods sold. 

When it became due it was presented at Taylor 
and Co*s. the Acceptors, for payment by a Banker's 
Clerk, who, in the usual way, received in payment 
a Check on Harrison and Co. for the atnount. 

This Check was dishonored> and notice was im- 
mediately given to the Defendants, that the Bill 
had not been paid ; they acknowledged there was 
such a Bill of their's outstanding, that they were 
surprised the Acceptors had not paid it, and pro^ 
mised to pay it, if it was produced to them. 

The Acceptors absconded, and this action was 
brought against the Defendants as the Indorsers^ 

At the Trial the Plaintiff was unable to produce 
the Bill, and relied on the facts as above stated, and 
no evidence was offered to prove that it was lost or 
destroyed. 

It was objected by the Defendant's Counsel^ That 
tlie Bill should be produced, as otherwise the De« 
fendants might be called upon afterwards by the 
actual holder, and so be twice subjected to the pay« 
ment of it ; and as to the promise, that the Defend* 
sou h^d only promised to pay on production of the 

Bill, 
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Bill, and they had therefore a right to insist on the 
condition^ as if produced they could pay it with 
safety. 

GarroWy for the Plaintiff, contended. That as 
the ground of defence taken by the Defendants 
was a possible future liability, it was clear there 
would be none ; for as this Bill was in the hands 
of the Plaintiff when it became due, no other per- 
son, who might become possessed of it afterwards, 
and after it became due, could recover on it, against 
the Defendants, for this reason ; That they would 
be entitled to rest on the Plaintiff's title to the Bill 
' at that period, and the recovery of the value of it 
by him, which would defeat any action against 
them : That the Plaintiff was entitled to recover, 
as the Defendant had admitted that the Bill was 
outstanding, and had promised to pay it, and cited 
Hart V, Kingy 12 Mod. 350, as the Bill might be 
presumed to be lost. 

Lord Ellenborough said, He was clearly of . 
opinion, that in this case the Defendant was war-< 
ranted in resisting the demand, unless the Bill was 
produced, as he ought not to be subjected to another 
action on the Bill by a third person, and be left to ' 
protect himself by reason of the recovery in this 
action against him ; the Defendant never meant to 
waive his right to have the ]p|ill delivered up to byji 
^ soon as he had paid it. 

Plaintiff was nonsuited. 

Garrow and Curwood for the Plaintiff. 
^lanUy for the Defeadaat« 

WaKBA 
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jpee.s. Wilkes v. Lister. 

If Executors, AssuMPsiT for goods sold and delivered. 

who arc by the " 

Testator's will Plea of Nofl^OSS UlJipsit. 

to carry on his 

trade for the The PlaintiflF was a brass-founder, the Defendaat 

benefit of his i » • 11 

fomiiy, suffer a a coach-plater ; and the action was brought to 
on the trad^In recover the sum of 28 /• for goods sold^ the delivery 
such ^I!i>T* of which the PlaintiflF proved. 
SoMinhfsown 1'he defence set up was, That the PlaintiflF had 
81^1? by hiiST^' lived ^*^^ ^ ^^^ ^^ ^^^ name of Wilkes^ by whom 
wM^'^acconnt. ^^^ ^^^ ^^ children, and passed for his wife for 
f utois! **"' ^^" many years. fFilkes had carried on, in his life- 
time, the business of a brass founder, and by his WiU 
left his property to his two Executors, as Trustees 
for the PlaintiflF and her children ; and it appeared 
further in evidence, that the surviving Executor 
had suflTered the PlaintiflF to carry on the business^ 
not on her own account, but of the Estate ; and it 
was then contended, That the action should have 
been brought in the Executor*s name, she being a 
mere servant, and not carrying on the business on 
her own account, and that she could not rnain^ 
tain it. - 

To prove these facts, the Executor w^ called aa 
1^ witness j his competency was objected to, inas* 
much as he claimed the money sought to be reco- 
vered by this action, as part of the Testator's 
estate} and that he having the use of the mopeyji 
9Rd perhaps some interest as Executor in the 

residuum 
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« 

residuu7n, that gave him such an interest as rei^? 
flere4 him incorqpetent. 

It was answered. That his being a Trustee merely 
was no Q|)jection ; and that as to any interest in the 
residuum, th^t was not the case here, as the whole 
property was given to the Plaintiff and her children. 

Lord Ellenborouh said, This answere4 the 
objection, and he admitte4 his evidence. 

The Ej^ecutor proved the facts above stated, an4 
relied on by the Defendant as matter of defence ; 
but it was admitted by him, that the Plaintiff carried 
on the business in he;* own name with his consent 
and approbc^tion ; that the witness had publishe4 
an advertisement announcing to the public — *^ That 
the Plaintiflf, by the name of Sarah fVilkes^ had 
continued the business carried on by her late hus« 
band^ ^d soliciting the favors and employment of 
his customers ;" and that he also had written the 
word§ S. Wilkes at, the head of the pass-books, 
^hich went bet^reei^ her and her customers. 

Before Sir V. Gibbsj who was Counsel for the 
Flaintiff, began his reply. Lord JE^llenborouoh 
interposed : he saI4> Pe desired to inform the Jury 
of his 4cc;ded opinion^ in point of law, on this case. 
There wa$ no preten9e in law for the defence set 
vp^ taking the facts in th^r fu^est extent, ^^e 
j^xecutor had suffered the Plaintiff to trade in her pv^ 
name ; he Iiad given her the credit of a trader oi^ 
her own account to the world, and if the Executors 
chose to carry on the trade of the Testator for the 
benefit of the Estate, they must do it in their owa 
ll^es, that is as £au: as respected strangers ; for if 

^hey 
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they suffered another person to do it, though it was for 
the benefit of the EvState, as they made that persoA 
the ostensible trader, they gave that person the right 
to sue for all debts due to the concern. The Exe- 
cutor;5 might file a Bill afterwards to call the person, 
carrying on the trade, to account for what she had 
received, which might have been done here ;. but 
that was a matter between themselves ; but as to 
other persons, they could set up yio sixth defence as 
here attempted. 

The Defendants Counsel acquiesced in his Lord* 
ship's opinion. 

Verdict for the Plaintiflf. 

Sir V. Gibbs and 'Espinasse for the Plaintiff* 
Carrow for the Defendant, 



■ _j^— .»^.y.— y^^~^— ^1^^-^—^— »w"^-^»»i^— ■<» 



AT GUILDHALL. 



Dec. 9, i8o«. TuoMAS X?. Ansley and Smith, Sheriff 

of London. 



Aparoievi. iHis was an action of trespass for breaking and 
iniJ^bictoshcw entering the PlaintifPs house, and taking articles of 
which*a aiai at Houschold Fumiture stated in the Declaration. 
^« Jucc. The Defendants pleaded first. Not Guilty j ai¥l 

secondly, That a Judgment having been obtained, 

at 
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at the suit of one Messenger, against one Johfi 
Jones, a writ of fieri facias issued, directed to the 
defendants, to levy on the goods of Jonsfj and 
then justified the taking the goods as the goods of 
Hones. 

Replication admitting the Judgment, with a de 
injuria sua propria absq. residua Causae. 

The Plaintiff claimed title to the goods in question , 
under an assignment ndade by Jones to him ; the 
house had been a public-house, and on the ] 9th day 
of May the Plaintiff was regularly apprtdsed into the 
house; the furniture, liquors, &c. being fairly valued, 
and evidence was given of the payment; of different 
sums of money l)y Thomas the Plaintiff, on JotiCs's 
account, and at the time of the appraisement a 
Draft given by Thomas to Jones for 10/. 8 ^ the. 
balance of the appraisement. These facts were 
proved. 

The defence relied upon was, Thkt (he transac- 
tion was fraudulent, and done to defeat Messenger^ s 
execution, the transaction having taken place sub- 
sequent to the Trirf. 

It was then stated. That the verdict was obtained 
on the 14th of May, in the Common Pleas, but 
that final judgment could not be obtained until the 
21st of May, which was on a Monday, and this 
transaction took place on the 1 9 th, being the Sa- 
turday preceding. 

It was proved that the Sheriff's Officer went into 
possession on the 22d, and sold on the Saturday 
following. 

It became material to ascertain when notice of 

G Trial 
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Trial was given in the cause of Messenger v. Janets 
and when the cause was tried. 

A witness was put into the box, and asked when 
notice of trial was given. 

It was objected to proving this by parol, and it 
was accordingly proved by producing the Issue and 
notice of Trial indorsed, and then the delivery of 
the Issue was proved. 

A witness was then asked, When the cause came 
on to be tried in the Court of Common Pleas ? he 
said^ At the Last Sitting in Term. He was then 
asked on what day of the month the Trial had taken 
place ? 

It vras objected by Garrow, on the ground that 
this fact could not be so proved ; that it was matter 
which should be proved by production of the Re- 
cord itself. 

It was answered, That the trial of a cause wa^ a. 
fact which had taken place on a particular day, .and 
could therefore be proved by parol. 

Lord Ellekborough said. That he could not 
receive parol evidence of the day on which the 
Court sat at Nisi Priusj as that was capable of 
other proof by matter of record. 

The evidence was accordingly refused. 

Verdict for the PlaintiflF. 

Garrow and ^Espinasse for the Plaintiff. 

Sir K Gihbs and Marryat for the Defendants 



[Th^ 
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[The following case being to the same effect 
as the preceding one, I have inserted it 
from a manuscript note. 3 
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Rex v. HAldMOND Pag£» 

iHis was an Indictment for l^eijufy, on an Issue 
"which had come on to be tried at JV'isi Prius^ and 
there referred. 

The Prosecutor gave in evidence^ the Nisi Prius 
Record^ by which it appeared when the Issue was 
joined : but no Postea being indorsed, the Prosecu- 
tor's Counsel o^ered the parol evidence of the 
Officer, that the cause came on to be tried on a 
|>articular day, and the Ruleof Court to prove the 
deference of the cause, which Mingay alledged 
was, in this instance, the best possible evidence^ 
because the Jury having given no verdict, there 
was nothing to indorse on the Postea. 

On the other hand, Erskine objected. That the 
time of such a trial could only appear by matter d 
Record, viz. by indorsement of the Postea ; and not^i 
trithstanding the reference, the Postea ottght to be 
indorsed ; That the Jury was sworn, and either that 
a Juror was withdrawn, or a verdict taken for the 
Plaintiff, subject to the reference. 

G2 Lord 



ltee.»i 
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Lord Ki: NYON at first was of opinion. That these 
proceedings must be proved by the record, and not 
by parol evidence, or by the rule of Court, which 
was between other parties ; but he thought that the 
Posiea might be so indorsed now in Court. He said, 
thatin civil cases it is common to allow indorsements 
in Court of notes or bills, or alterations in blank in- 
dorsements to answer the facts of the case ; and he 
knew no diflference between civil and criminal cases, 
where there were materials by which to amend. 
He said, he had known instances of amendments in 
capital cases from the officer's notes at a great dis- 
tance of time. However, on reading the allegation 
in the indictment, " That the cause came on to be 
tried before a Jury of the Country ;'* and, *' that a 
Jury was sworn/' he thouglit that these facts only 
could be proved by the Record, and that it would 
be too much to say, that the whole Postea^ with the 
names of the Jurors, and that one thereof, viz. the 
last sworn, was withdrawn from his fellows, should 
now be indorsed; but what was conclusive was, that 
when so indorsed, it could not be given in evidence 
in another cause without being stamped, though it 
is not usual to stamp it on making it up. 

Defendant acquitted. 

JUingat/ and Baldwin for the Prosecution. 
Erskine and Wood for the Defendant. 



Bayley 
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Bayley ^ Alt. u. Wylie. ^'•»- 

Assumpsit on a Policy of Assurance on the ship Depotitiont 

_ taken andcr an 

called the Vanholden^ from Charlestown to Liver- ©la commis- 

fiion may be ad* 
pooh mitted without 

A Bill had been filed m the Court of Exchequer, Somm^Mion, w 
and a Commission had gone out to take theDeposi- sumed to^^' 
tions of witnesses at Chariest own. where under a 

At the trial the Depositions were produced. ^g"biii"and 
Their admissibility, as evidence, was objected to by J^^oduced °^ 
GarroWj for the Defendant, unless the Commission, 
under which the Depositions were taken, was also 
produced, and the Bill and Answer upon which the 
Commission had been founded. 

Sir F, Gibbs read the beginning of the Deposi- 
tions, which stated the taking of the Depositions 
under a Commission from the Court of Exchequer^ . 
and contended that that was sufficient. 

Lord Ellenborouoh said, If these had been 
Depositions of a long standing, where, by presump- 
tion, the Commission might be lost, he might 
perhaps have admitted the Depositions alone ; but in 
the case of recent transaction, and where the De- 
positions had been lately taken, he should require 
the Commission to be produced ; but that no state 
of things could make it necessary to produce the 
Bill and Answer, provided the authority under which . 
the Depositions were taken, namely, the Commis« 
sion, was produced. 

It afterwards appeared, that the Defendant's 

G 3 attorney 
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attorney had agreed to admit the Depositions in Azl^ 
Cause. 

Lord Ellenborough s^d; That by the words. 
** in that cause" he had connected the Depositions 
with the Caus^ and they were accordingly admitted^ 

Verdict for tne Plaintiff. 

Sir V. Gibbs and Newbold for die PlaintiC 
Garrovij Many at and Jervis for the Defendant. 



« 

Wbereaseamui Xhis was an action of Assumpsit broii^ht agamk 
pressed, aad so the Dcfaidants, as owners of the ship Bridget^ & 

would be eoti- « . «• i • i i^ « «%■ • * 

tied to wages recover the amount oi wages dauned by the i^aixu 

ior the tinie he •rr r i • • •! i_ j ^t_ - ■!_• 

had served u». tiS^ for his service& as a sailor on board that smp* 
a?'th!?*cili^ The facts of the case were these ; Oa Uie 20di 
SlJSU^ortLrof January, 180*, the Plaintiff was hired as a sailor 
S^^lSS" For to serve on board the Bridget y theu bound on % 
LtwIS^rttt voyage from i^hields to Gibraltar^ at the rate o( 
S^CTe*by kSifeit 6 '• 3 «. per month. The shq) sailed on that voyi 
^a ^ iSi- ^?^» ^^ arrived at Gibraltar, when she discharged 
SqSi^^Sfciu ^^^ ^^&^j about the end of the month of May> 

his claim for 1 804. 
wafpcs up to the 

to* rcM^*^^* The Plaintiff then engaged to 8«rve on board her 

for the homeward bound voyage, on which voyage 
she was to go t6 Zante to take in a cargo of fraitj^ 
and to return with it to England. 

. On 
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On the 1 7th of November, 1 804, the ship having 
taken in her cargo, and then being at the island of 
Malta on her homeward-bound voyage, waiting 
for convoy, the Plaintiff, who was then serving as a 
seaman on board her, was impressed and carried on 
board his Majesty's ship Arundel. 

The ship remained some time at Malta^ but oa 
the 5th of February, 1 805, being aftei' the time the 
Plaintiff had been impressed, having sailed ^ oa 
her homeward voyage, she was captured and de« 
stroyed. 

. The Defendant paid into Court the amount of 
the wages for the whole of the outward-bound 
voyage to Gibraltar, but nothing on account of 
the homeward. 

The question in the case was, Whether the 
.JPhintiff was entitled to recover wages oa the hom^- 
. vard-bound voyage, up to the time of his having 
Mr 'been impressed. 

The Plaintiff grounded his right to recover oa 
the effect and operation of the Statute, 2 Geo. 2« 
ch. 36, by which it is provided, ^' That any seamaa 
entering into his Majesty's service shall not be 
deemed a desertion nor cause a forfeiture of his 
wages." That in this case, under the Statute, he was 
entitled to his wages up to the time of his going oa 
board the King's ship ; and that in fact the usage of 
the navy was correspondent with it : That as he 
therefore had a right of action on his going on 
board the King's ship, it could not be divested by 
any subsequent matter. 

Lord Ellenborouoh said. That seamen's title 

G4 to 
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to wages depended on the completion of the voyages 
when the ship became entitled to freight ; but when, 
the ship was lost, all title to wages, as to every part 
of (he crew, was at an end, and they had no claim. 
on that account. If a seaman deserted before the 
voyage was completed, by his not serving to the con- 
clusion of the voyage, he forfeited all right ta wages 
for any part of the voyage; and the Act of Parliament 
meant to give the sailor, who entered on board a 
King's ship, a remedy for his wages for a partiial 
^ service, which another sailor could not have, for he 

thereby got a title to wages for such partial service^ 
and without waiting for the completion of the voy- 
age; but that the act was meant to be confined to 
cases where all the crew were entitled to wages, by 
reason of the ship's arrival, and by the completion 
of her voyage, not to cases where the voyage wair 
not completed, and no wages could be claimed hf .^.x* 
the crew at all ; when that voyage was defeated, the •;•!>• 
law deprived the whole crew of any wages whatever^ 
and he, for his partial services, could not be in a 
better situation than they for the whole. Here as 
no wages whatever could be chimed by the seamen, 
the Plaintiff must suffer the loss to the full extent 
of ihe wages on the homeward voyage, the 
wages on the outward voyage, that is to the arrival 
at Gibraltar, having been paid into Court, 
There was a Verdict for Defendant. 

Park and ^Espinasse for the Plaintiff, 
Sir V. Gibbs for the Defendant. 

Warrington 
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Warrington ^ Alt. v. Furber and /)#fr. 12, isoa . 

Warrington. 

Assumpsit for money paid to Defendant's use. a guarantee 

' * given by third 

Warrington^ one of the Defendants, suffered judg- y^cnoM on the 
ment to go by default, and Furber the other pe- i* within the 

t T* 1 exception of tho 

lendaat pleaded rion^ Assumpsit and Bankruptcy, siamp-acu re- 

The Defendant's had carried on trade under the mcnts, and 
firm of IVarrington and Furber j and having occa* lUmpcd, 
sion to buy goods, they applied to a Mr. Martin 
to purchase goods from him. He refused to let 
them have the goods on thtir own credit, or unless 
the payment was guaranteed by some other house 
of credit. In consequence of that, they applied to 
the Plaintiff's to become guarantee to Martin for 
(hem, and they gave their guarantee for the purpose 
pf being given to Martin in the/oUowing wprds ;— * 

^* Mr. TH014AS Martin.'* 

"Sir, ^' May 9, 1801/* 

^' At the request of Messrs. Furber and TTar- 
'^ rington, who informed us they* were about pur- 
^' chasing goods of you, to the amount of 1000/. ; 
<' we hereby guarantee the payment of that sum, 
y if purchases are made, say at six Months." 

Signed by Plaintiff. 

XJpoa this guarantee Martin delivered goods to 

Furber 
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Furler and Warrington^ to the amount of IQOOh 
and in payment for them took a bill at six Months, 
accepted by the Defendants, and drawn in favour 
of Martin, which became due in December follow* 
ing. In the Month of November, before the bill 
became due, Furber and Warrington became 
bankrupts ; Martin did not prove his debt under 
Furber and Warrington's Commission, either on 
the bill which he held, or for the value of the 
goods sold, but called upon the Flaintifis . undar 
the guarantee, after the bill became due and was 
unpaid; the Plaintiffs paid the money, and now 
brought their action to recover that sumj as money 
paid to the use of the Defendants. . 

The defence of bankruptcy was abandoned by 
the Defendant Furber^ who had pleaded it, as the 
money was paid after the suing out of the Commis- 
sion, and the Plaintiff had ho claim against the 
Bankrupts estate, until called upon under their 
guarantee. 

The Plaintiffs called Martinis clerk, who re- 
ceived the guarantee, to prove the whole transac- 
tion ; and the guarantee was put into his hands } it 
was an unstamped paper \ when about to be read^ 
Sir V. Gibbs^ objected to its being received in 
evidence. His objection was. That it was an 
agreement by which the Plaintiff agreed upon a 
certain event, to pay a sum of money oa ac- 
count of the Defendants, and should therefore be 
stamped. 

It was answered. That it was an agreement for 
the sale of goods, and by the Stamp Act, imposing 

aStamp 
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a Stamp or Agreement, those relating to the s^lo 
of goods are excepted, and therefore did not re- 
quire a Stamp, as being of that description. 

It was answered by Sir V. Gibbs^ That the 
Statute exempting from the necessity of Stamps, 
Agreements for the sale of goods, applied to cases 
only of present sale^ and not as in this case where 
there tnight no sale take place, of at all events was 
in future. And the Plaintiffs Counsel having 
mentioned the case of Curry v. Edensor^ S T. 
Rep, 524^ as applying to the present, he said that 
in that case. Lord Kenyan had laid great stress 
on the circumstance of the transaction being for a 
present sale. 

Lord Ellenborough first observed. That the 
iitipression of his mind was^ that the clause of the 
Statute which exempted such agreements from the 
necessity of being stamped^ seemed to apply to 
cases of sale between the buyer and seller, and not 
to cases such as the present, which was an agree- 
ment with a third person ; but his Lordship's atten« 
tion . being called to the case of Curry v. Edensor^ 
which was a contract by which a broker, having by 
writing agreed to indemnify his principal on a sale of 
goods, against any loss on the resale, which was writ- 
ten on a piece of unstamped paper, his Lordship said 
was in point, and ruled that the guarantee in ques- 
tion should be received in evidence, particularly as 
the words of the act spoke of agreements, not 
inerely for, but relating to the sale of goods. 

Verdict for Plaintiff; 

Garrow 
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GaiTntc and ^Efipinassc for the Plaintiffl 

Sir K Gibbs for the Defendant. 

# 

This case was afterwards moved in the Court of 
King's Bench, who agreed in opinion with the 
Lord Chief Justice. Vide 8 East, 242, 
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SITTINGS AFfER TERM AT GUILDHALU 



«iV^M^-^B 



z)«cr. 16, 1806. FoNsicK V. Agar and Others* 

Where, by rule Xhis was 311 actlon of Assuwh^t to recovcf a 

of Court, a wit- r • 

ncss »bout to go sum of 38 /.claimed by the Plaintiflf as crimpaKe« 

abroarl, is per- . . i . ^r ^ t 

mittcd to be ex- tor procunng seamen to man the ship " General 

amined on ^n- ^ , % -r^ 

terrogatorics iSiuQrt^ then proceeding on a voyage to the East 

they may be - ,. 
given in evi- IndieS. 

witness has A motion having been made during the Term la 

voyage, though put off the trials it was made a part of the Rale, 
bcelTput bick That a Captain Rogersy who then commanded the 
bad weather!"* " General Stuartj* who was a material and n^ 
cessary witness for the Defendant, and likely to be 

absent 
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absent on his yoyag^, when the cause should come on 
to be tried, should be examined on Interrogatories. 
Captain Rogers was examined on Interrogatories, 
\*hich were produced. 

It being however necessary, before they were 
read as evidence, to prove. That he was within the 
meaning of the Rule, that is, absent from the king- 
dom at the time of the Trial, a witness was called 
to pjfove it. His testimony was, that Captaia 
Rogers had sailed with the ship from the river, and 
had arrived at Portsmouth on his outer-bound 
voyage: That he had there waited for Dispatches 
from the India House, uhich Dispatches had been 
sent to him some days before ; and the witness 
said. That if the wind was fair, he believed the 
ship might then have sailed, though she was to sail 
with convoy. 

It was objected, That this did not satisfy the 
Rule, and that Captain Rogers should be called. 
That the rule of evidence was a strict one : that 
Depositions of witnesses could not be read in a 
Court of l^w, where viua voce evidence was to 
be had of the fact ; which was only under parti- 
cular circumstances, and by Rule of Court; to 
satisfy which, it should be distinctly proved, that 
the witness was absent from the kingdom, and in- 
capable of being called. 

Sir J. Mansfield, said. That he should admit 
the Interrogatories to be read. The Rule was not 
to be taken so strictly, as to require it to be abso- 
lutely necessary, that the witness should be on his 
voyage, when the trial came on. If the ship had 
. . sailed^ 
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sailed, though put back, or if the witness had gon^ 
on board, and was ready to sail, though prevented 
by contrary winds, that would be suf&cient. 

It might happen that a witness mighc lose his 
voyage or his convoy, while attending a trials 
though bond fide then intending to saiU 

The case was referred. 

Best^ Serjt. and ^Espinasse for the Plaintiflfl 
Shepherd^ Serjt. for the Defendwtt 
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SITTINGS AFTER TERM 

AT WESTMINSTER. 



Pimm r. Grevill. m.u.uot. 

This was an action of Repleoin, for takmg Plain- in tupUait,, 

._, , mbere a tender 

tin S goods. U pleaded, and 

The Defendant made cognizance as BailifF to de^^ll^'re' 
Mr. SladCt who was the landlord of certain Pre- tbe'denu^d' 
mises held by the Plaintiff of him, of the taking as a ?y"'i„'jr??. 
Distress for rent m arrear up to the 25th of March, S^n^VlfU 

1 finA made to one 

*°'^^- tentorautho- 

The Plaintiff pleaded, in bar of this cognizance, Jj^Jl^JJiS' 
That after the rent became due, and before A^Jj^Si^J^^ 

Distress 
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Distress made, he had tendered and offered the rent 
to Sladc. 

Defendant replied a subsequent demand, and 
refusal by the Defendant, as Bailiff to SladCj upon 
which issue was joined. 

The evidence was, That Grevill the Defendant^ 
who was a broker, had been authorised and em- 
ployed by Slade to make the Distress in question 
for rent in arrean He had not gone himself to Pimm 
the Plaintiffs house, .but had sent his son to make 
the Distress in rimm*s hoUse, and he had demanded 
Mr. Slack's rent. Pimm answered he tould not 
pay it, as he had already tendered it to Mr. Slade. 
The son was then proceeding to make the Distress, 
when the Plaintiff asked him by what authority he 
was acting, and desired to see it ; and afterwards 
# said, if he would shew his authority, he would pay 

him the rent. It did not appear that he pro- 
duced any authority, or that any money was then 
offered. 

It was relied upon for the Plaintiff, that this did 
not support the Replication, which was a subsequent 
demand and refusal of the rent by the Defendant ; 
whereas, there was no demand of the rent whatever 
made by him, nor was he present, or in fact on the 
premises at all. 

Sir K Gibhs contehded, that the 6vidende did 
support the issue : That the issue was, whether 
the money was demanded and refused, independent 
of any reference to the character of the person hf 
whom it was demanded. That, in law, if the isSue 
\ was on a tender to the Defendant, evidence of A 

tender 
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tender to the son would be good ; and so therefore 
Was a demand by him : That as the whole case of 
the Plaintiff turned upon the taking of the Plaintiff's 
goods, which was done, not by the Defendant him- 
self, but by his son, the Plaintiff could not adopt 
the atct of the son, to charge the father for one pur- 
pose, and not admit his power of acting for another : 
that he, therefore, was to be considered as the 
Defendant himself for that purpose, and the de- 
tnand was therefore good, as made by him in the 
'character in which the Plaintiff had adopted him. 

Lord Ellenborough said. That the evidence 
>did not establish the Issue ; that if the Issue had been 
on a Tender to the Defendant, as Bailiff of Slade^ it 
trould not be sustained^ for his was a delegated au<< 
thority and could not be delegated ; the son had 
jio authority ; he had equally no power to receive 
the rent, or give a discharge for it; so circum- 
stanced, a Tender to him was not a legal or suffi- 
cient one^ and the Plaintiff was entitled to recover* 

Verdict for the Plaintiff* 

Harrow and Ldijoes tot the ftaintiff. 

Sir y\ Gibhs and 'Espinasse for the Defendant.' 

Lawes dted Coore v. Calawayy 1 *£sp. A?. P* 
€. lis. 
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sewud^s Walker v. Liscarray. 



Where tn in. Xhis was an actiofi for money had and received. 

ftuitv hfts been •' 

framed for a Pleas of Noh^Assumpsit and Bankruptqr. 

turn puid as a ^ ^ * ' 

consideration The action was bfouffht to recover a sum of 

for It, that 18, • ^ ... • « 

money had and monev, being the consideration paid by the PlaintiflF 

received from ^ «»• ti-vrj 

thctinicofthc for an Annuity granted to him by the Defendant, 

frantt if the an- , - » r » rr^i • * • t_ j 

nuity is at any m the mouth of January, 1 801 . This Annuity had 
set a^ide, and been Set aside by the Court in Michaelmas Term, 
grantor became 1 805, on account of a defect in the memorial ; prior 
the Brant,*but to the Annuity being so set aside, the Defendant 
?ts bci*!u:*Mt^ had became a Bankrupt, and had then obtained his 
^ his certifi. Certificate. The present action was brought to re- 
^^' cover back the consideration by an action for money 

had and received, on the authority of the case of 
' Shove V. Wehb, 1 T. Rep. 732. 

The Defence was, That the Defendant was pro- 
tected by his Certificate ; that the action being for 
money had and received, the cause of action arose 
from the time of the payment of the money as the 
consideration for the Annuity, which money was 
paid in the year 1801 ; that though the Annuity 
was not set aside until Michaelmas Term, 1 805, 
yet having been then set aside, it had relation back 
to the time of granting it, and was of course a Debt 
prior to the Defendant's commissioQ, and therefore 
barred by his Certificate, 

The case of Hicks y\Hicks^ 3 East, 1 6, was cited/ 
It was contended for the Plaintiff^ That until the An- 
nuity 



f. 

V. 
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huity was actually set aside, there was no debt due to 
the PlaintiflF, which couId.be proved under the Com- 
mifitton, except fthe arrear thai due of the Annuity* 
That at the time of the Issuing of the Commission 
there was no debt d'lie id the Plaintiff for the consi- 
deration, the Annuity not being then set aside ; and 
that if there was no debt which was provable under 
th^ Commission when ii issued, the Certificate Was 
no ban 

Lord Ellenborough said. The Annuity having 
been set aside, must \>e considered as if it had never 
existed ; of course the relation took place to the 
tome when the itioney was paid, which having been 
p2ud for an A nnui'ty afterwards set aside, there was no 
consideration for the money paid, and the l?lain tiff's 
title to the money was from that time: the Plaintiff's 
right to the money having therefore preceded the 
* Bankruptcy, the Certificate was a bar. 

Verdict for the Defendant. 

Park and Lawes for the Plaintiff. 

Garrew and Sir V. Gibbs for the Defendtott 
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SITTINGS AFTER TERM 

AT GUILDHALL. 
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Jkareht. GwYLLIM V. Sc HOLEY & Alt. 

tn case against Xhis was 111 action aminst the Sheriff of Middle- 

the Sheriff for o 

uking insuffi. scx, for taking insufficient pledges in Replevin, one 

cient pledges in ° r r » 

Replevin, in of these was of the name of John Johnson. 
insufficiency of To establish the fact of Johnson^ s insufficiency^ 
scimcesofthem} the Plaintiffs Cotinsel was proceeding to inquire 

It is evidence ; • . . • ^v ^ ^ 

that they were luto his circumstances, and among other matters 
been applied to proposed to prove, applications made to him for 
Md^pr^omlSd money by different Creditors at different times, 
Efno^^y?' which he was unable to pay : which he had made 
repeated promises to pay, but which promises he 
had as repeatedly broke. 

This was objected to by Garrou\ of Counsel fof 
the Defendant, That the action was agsunst the 
Sheriffs, and what Johnson had said was not evu 
dence ; the declarations of third persons never bdng 
admitted as evidence against a Party in the Cause. 
Lord Ellsnborough ruled, That it was admissi« 
ble evidence ; that it was inaterial to ascertain John* 
son^s circumstances : the fact in Issue, being as to his 
fitness or unfitness to have been received as Bail 

by 
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by the Sheriff, and that that was to be collected, 
as well from his own declarations as from facts 
otherwise capable of proof* Hq therefore admitted 
the evidence. 

Sir V. Gibbs and for the Plaintiff, 

Carrow for the Defendant, 



Johnson v. Lewellin* 



J HIS action was brought by the Plaintiff, who was Though tn te- 
a seaman, against the Defendant, who was the out of the pos- 
Master of the vessel in which the Defendant sailed advene pany in 

r r 11 ..•!_• i_ consequence of 

as a manner; for wrongtully puttmg mm on shore » notice to pro* 
on the Spanish Main, by which he lost the advan- bMb^n »ecu< 
tage and profits to be derived from his services ong^ccoflSut- 
board the ship for the voyage for which he had ^J^J^^'^jfe^wt 
engaged, ^ So?^^e"«. 

To prove the fact of his having been hired as a ^^^^ ^ ^^ 
$ailor for the voyage : his wages and situation on 
board : and that the Defendant was master ; notice 
had been given to produce the ship's articles executed 
by the Captain and the crew. 

They were produced, but Sir Vicary Gibbs ob- 
jected to their being read, unless the subscribingWit- 
ness was called to prove the execution of it, stating, 
at the sam^ time^ that there were other facts, inde« 

H 3 pendent 
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pendent of the proqf of the execution of the instru^ 
ment, to which he meant to examine the Witness. 

Garrow^ for the Plaintiff, contended, that a^ 
the instrument came Out of the Defendant's custody, 
where the opposite party could not know who the 
subscribing Witness was ; that that superseded the 
necessity of his proving the execution by the sub- 
scribing Witness, and cited the King v. MiMUzotf^ 
' 2 T. Rep. 41, as expressly deciding the point. 

He further relied, that the Statute 2 Geo. II. 
ch. 26. made the Articles of themselres evidence^ 
so that it became unnecessary to give any evidence 
of the execution of them whatever. 

Lord ELLCNBORoyoHi said, The Rule of Law 
was clear, that Instruments witnessed must be 
proved by those whose names were subscribed as 
witnesses to the execution : That it appeared to him^ 
that the Law of the King v. Middlezoj/j though 
it went the length cited by the PlaintifTs Counsel^ 
appeared to have been decided without du^ con- 
sideration, and that he should hold himself* not to 
be bound by it, but expect to have the subscribing- 
Witness called. 

That as to the Statute 2 of Geo. H. ch. 26. 
That applied to actions by sailors for wages only, 

« 

A Juror was afterwards withdrawn by consent^ 

Gar row and r— for the Plaintiff. 

Sir V. Gihhs for the Defendant. - 
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MAIDSTONE LENT ASSIZES, 1806. 



til i '11. I I i ^ 



Coram LORD CHIEF BARON MACDQNALD, 



Vm I \ i t i I I iW. .1. ■ ■ I I f i 5g 



Cobb, Clerk, v\ Selby^ jt^cAw.iw, 

Xhis was an action on the case* ^^«" ^^^J ^ 

pnvate road 

The Declaration stated. That the Plaintiff waa^^'^'Ji?^**''"™* 

the Parson auj 

Rector of Ightam, in Kent ; and as such, entitled to "*« « for carry. 

f, ing away his 

the Tithes of that Parish ; That the Defendant wa&Tuhe. though 
the owner and occupier of Lands within the Parish, puWic rotd 

equally coixTQ* 

to the TUh^ of which the Pi^tiff was entitled : menu 

H4 That 
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That the Plaintiff as such Rector had and used^ 
and ought to have and use, a certain way leading 
from the King's Highway through a certain gate 
unto a certain Close called the Seven Acre Close^ 
belonging to the Defendant, to gather and collect 
his Tithes, and to go, return, pass and repass, for 
the purpose of collecting, gathering and carrying 
away his Tithes growing on the said farm and 
lands: He then assigned a breach that certain 
Tithes on the said land being severed and set outj^ 
that he had entered for the purpose of carrying away 
the Tithes so severed and set out. and that the De- 
fendant obstructed the said wa.y« 

Plea of Not Guilty, 

It appeared in evidence, that the Defendsint gave 
notice to the Plaintiff, the Parson, of setting out hisi 
Tithe of wheat, in the Seven Acre field ; and the 
Plaintiflf sent his waggon to take it away by a prir 
vate road which belonged to the Defendant, anc( * 
which passed through the farm, and led to the field 
in which the Tithe was set out ; but no p»^n bad a 
right to use that road, or pass over it ^'thout the 
Defendant's leave and permission, but it was used 
by his carts and waggons in the cultivation of his 
farm, as a road through the farm for all agricul- 
tural puposes : There was another road to get inta 
this field, which was a public one^ but it was more 
circuitous. 

The Plaintiff's servant ip his way to the fieldj^ 
where the Tithe was set out, was proceeding along 
this private way, when he found a gate locked, 
tQ prevent his proceeding by that way to the field 

19 



CASES AT NISI PRIUS.^ lO* 

in question, which he broke ppen and took the 
Tithes. On his return another gate was locked, 
^nd he was thereby prevented from passing with 
the Tithes along the private road to the Parsonage, 
and carrying them away by that way ; which waa 
the obstruction complained of. 

Lord Chief Baron Macdonald told the Jury, 
That when there was a private road through a farm 
used by the ovmer of the land for agricultural and 
other purposes, the Parson had a right to use it for 
the purpose of carrying away his Tithes. 

That it made no difference in the law, that the 
public road was but a little more circuitous thai^ 
the private one, nor that the owner of the land 
carried his nine parts by another way ; for this mus| 
happen in all instances, where the place to which 
the Clergyman intended to carry the Tithe lay in c^ 
different direction from the Farmer's barn. 

He admitted that the owner of the road might 
^hut it up, by planting trees, or any other such 
ineans, but he took the law to be clear, that as long 
as it continued to be a road used by^ the occupant 
of the farm, so long the Clergyms^i had a right to 
use it for that special purpose. 

The Jury (a special one) found a verdict for the 
PlaintiiF, but gave only a farthing damages, although 
the Tithe was proved to be worth 14/, and to have 
been totally spoiled. 

Besty Serjt. s^d Bosanquet for the Plaintiff. 
Garrow and Bailey^ Serjt. for the Defendant. 
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Doe ex dan. Qldershaw %^ Alt% 

V. Breach. 

If a Tcnwit This was an action of Ejectment, brought to recover 

holds under an ^ j ' o 

agreement for a Dosscssion of ccTtatn Lands iH the Parishes of 

lease, which 

specifies the Chclsfitld^ Orhingtou^ aind St. Mary Crauy ia 

covenants to be *^ ^ 

insened in the KCfltm 

liRhf'ot entry. The Plaintiffs were Trustees under the will of; 
them, an Sir Richard Glode^ and had demised the Premises 

ejectment may . . t t-v r i 

Ue sastaine'i on m question to the Deiendant. 
though"^© lease There had been no Lease executed, but an Agrees 
c^utS.''^*'^ ment had been entered into betweeu the pa,rtije$. for 

a Lease% 

The Agreement specified what Covenants were 
to be inserted in the Lease ; such as to pay rent ; 
not ta underlet ; not to take three successive crops} 
not to cut trees, &c. &c^ with a right of re-entry 
for breach of any of them. 

The Ejectment was brought on this kst clause of 
re-entry, for breach of several of the proposed 0>- 
venants, which the Plaintiff w^ preparing to prove» 
when— 

Besty Serjt, objected to the Plaintiffs* right ta 
rftover, on the ground. That there could be only a 
forfeiture of a legal Estate, by reason of a breach of 
Covenant ; and that it was therefore necessary to 
shew, that the Defendant was so possessed : that such 
an Estate only, could be subject to such covenants 
and conditions^ and those be created by some legal 

Uistrument 
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iijstruinent conveying -such Estate ; whereas the De« 
fendant's Estate here was an equitable one only, con* 
ferred by the Agreement, no Lease having ever been 
executed^ and the Defendant never having bound him* 
self by Deed to the performance of any Covenants. 

It w^ answered by the Plaintiffs* Counsel, That 
it had been decided in the case of Doe ex dem. 
Bloomjield v. Smithy 6 Easty 530, That where a . 
Tjej^u^t hel4 un^er an Agreement for a Lease, that 
he shoujd be deemed to hpld subject to all the 
terms ai^d conditions, whiph it was intended should 
fprm part of the Le^ise : That if a Lease had here 
been execi^te^l pursuant to the terms of the Agree* 
n^ent, there could be no doubt of the Lessors of 
the Plaintiffs* right tp recover, there having been 
breaches of Coyenapt here plearly committed by 
the Defendant. 

The Defendant's Counsel, in reply, observed. 
That thp Agreement tp Dq^ v. Sxnith applied to 
the duration of the term only, and not to any coK 
lateral Covenants. 

Lord Chief Baron Macdqnald observed. That 
had it not been for the authority cite4 of Doe on 
the demise of Broom field against Smithy he should 
have thought the objection a good one, the action of 
Ejectment being to recover a legal Estate ; but thatac^ 
f:ording to the abstractof the caseasnowshewntohim, 
he must consider it as decided upon the broad princi- 
ple, that a Tenant in possession, by virtueof an Agree* 
ment for a Lease* must be considered as holding 
from year to year under the conditions, and upon 
the terms contained in the Agreement, and sub- 
ject 
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ject to all the legal consequences of holding 
under such terms, Though the case of Doe v, 
.Smith applied to the detennination of the term 
only, that was the important; part in every demise 
for a term of years, and if that was held to be go- 
verned by the terms of the Agreement, the Agree- 
' ment must be equally operative as to all the other 
circumstances of the demise. 

Considering himself, therefore, as bound by the 
authority of the law, that the several stipulations, 
contained in the Agreement, respecting the holding, 
when reduced into a Lease, were the terms upon 
which the Tenant held the Land. He would not 
nonsuit the Plaintiff; but he would, however, give 
the Defendant leave to move on it if he thought fit. 

The PlaintiflF was afterWards nonsuited oa th^ 
merits, so that the point was never moved. 

Garrow^ Baily, Serjt. and . ■ for die 

Plaintiff. 

Be^t, Serjt. and Marry at fpr the Defendant^ 



CASS9 



CASES 



ARGUED AND RULED 



AT NISI PRIUS 



tK 



EASTER TERM, 4V GEO. III. 



SITTINGS AFTER TERM 

AT GUILDHALL. 



^' ■ ■ •- - ' " ' • - ■ ^ 



V. Westmobe* 



This was an action on a Policy of Insurance, on Under a Policy 
the ship Hero^ during one mcfnth's remaining in given time,' 
Portsmouth Harbour, securely moored. momdlnaccr- 

At the time the Policy was effected the shiptbeiswvnwted 
was moored at Portsmouth^ at a place called Deep- llJ^^iSf^thS 
water. She was afterwards removed to -Be^ ch- £*J^ "**' 
heady where her bottom was cleaned and repaired, 
and afterwards she was put into dock at MirAr's 

Wharf, 
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Wharf, and safely moored : while she was thefg 
an accidental fire broke Out, and she was burned. 

Upon this losj the acQbn wa^ comihdnced. 

The Attorney 'Genei^al objected^ That the Plain- 
tiflF could not recover, this not being a loss within 
the terms of* the iPolicy, which was on the ship 
while she remained moored in Portsmouth Har-i 
bour; Whereas by shifting her position to often 
the risk was increased ; nor was it to be supposed 
that all places were of equal security ; and the 
Underwriter might have contemplated oh the 
place where she lay when the Policy was effected^ 
as a place of greater security than any other. 

Lord Ellenborough said. That he was of 
opinion^ the loss was within the tettid df thd 
Policy. It appeared to him, that the risk in« 
sured against did not require the continuity of 
the state in which the ship was when the Policy 
was effected, and that the tertns of the I^olity war* 
ranted a removal from place to place within the* 
Harbour of Portsmouth ; and that such a chahge 
of place must have been in the contemplation ot 
the parties. The loss did ndt arise from any fault 
in the mooring of the vessel, but from another inde^ 
pendent cause. And she had, during the wholi 
time, remained in Portsmouth Harbour^ 

Verdict for the Plaintiff. 

Park and Williams for the Plaintiff; 
The Attorney "General for the Defendant! 
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TRINITY TERM, 47 GEO. Ilj. 



SITTINGS AFTER TERM 



AT WESTMINSTER. 



BuLLEN V. Ansley and Smith, Sheriffs 

of London. 

_ i 

This was an action against the Defendants, forTheSberiiris 
money had and received, paid, laid out, and ex- S^i^^Mi 

m^^^A^^ «f./. Execution le- 

pended, &c. ^^^ though 

Plea of Xon^Assumpsit. tX^^^ 

The action was brought to recover the sum of JJjf* ^ *'"*** 

78 /• under the following circumstances :— « 

One 
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One Emmett having become indebted to thS 
Plaintiff, he had obtained a Judgment against him^ 
upon which he sued out a Writ of JUri facias td 
levy the amount on the goods and chattels of 
Emmett. 

The Executioil was executed, and the sum 
levied, the poundage upon which amounted to 78 /; 
Which was the sum in dispute; 

The Execution had been, in fact^ irregular, and 
a rule having been obtained to set it aside^ and that 
the money levied should be restored to Emmett ; 
that rule was tbade absolute^ and the inoiiey levied 
ordered to be restored to Emfnettm 

The Sheriffs had, however, retained the 7S/. the 
t)dUndage on the sum levied; and the Plaintiff, 
having paid to Emmett the whole amount of the sum 
levied on his goods^ how brought the action to re^ 
cover from the Shieriffs the fSl. sd retained by them. 

Upon opening the case. Lord Ellenborough 
declared his opinion, That the Plaintiff had no title 
to recover; That the Sheriffs, having regularly 
levied under the authority of the Writ of Execution^ 
had nothing to do with the regularity or irregularity 
of the proceding under which that Writ had issued ; 
that was the act of the party himself, by whom 
it was sued but t the authority of the Writ the 
Sheriffs could not question, but was bound to obey^ 
He had, therefore, paid proper obedience to the 
Writ, and the Statute having given to him certain 
fees for his trouble as poundage, he was legaUj 
entitled to those fees on account of his levy. 

Tht 
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The Plaintiflf submitted to be nonsuited. 

Topping and Lam be for the Plaintiff. 
The Attornexj'General for the Defendants. 



IN THE COMMON PLEAS. 

SITTINGS AFTER TERM 

AT GUILDHALL. 



Fountain, Administrator, t?. Young. 



A penon to 



Assumpsit for Meat sold by the Plaintiflf s Intes- whom a party, 

, _. ^ - suppoiing him 

tate to the Defendant. to be an attor- 

Plea of Nofi' Assumpsit. confidCTitiai 

The PlaintiflTs Counsel called a witness to prove ti^M^m^ng 

an admission of the debt by the Defendant, in a bou^"«^Vite 

conversation which he had had with him respect- thcm"?f caUed 

*"8 *^« attomies only 

The witness, at the time of the conversation ^l^^^^ 
stated, said. That he had been sent for by the De- ^SSJ^JJI^^ 
VOL. VI. I fendant, ^»;j[ "^^ 
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fendant, fo consult with him as to his defence^ the 
Defendant supposing him to be an attorney. He 
was, in fact, at that time, clerk of thfe papers in New- 
gate, but had been formerly clerk to an attorney. 

He admitted that he had been so sent for by the 
, Defendant, under the impression that he was an 
attorney, and the communication was so confiden- 
tially made. i 

OnsloWj Scrjt. for the Defendant, objected to 
his examination ; That if he had been an attorney 
there could be no doubt he could not be examined 
as to the facts so communicated to him ; and he 
contended that a similar privilege was extended to 
all confidential communications made to any person 
professing to act as an attorney, to whom the party 
had disclosed his affairs under a boTia Jide impres- 
sion of the person's professional character. 

It was answered by Shepherd^ Serjt. That 
there was no such privilege, except in the case of 
attornies. It was the business of the party to con- 
fine his communications to his regular attorney 
only, who was hot bound to disclose what his client 
had informed him of, respecting his case, but other 
persons were bound by their oath to speak to all 
matters within their knowledge. 

Sir James Mansfiei^d, Chief Justice, said, 
The rule of law, which protected clients from 
having their confidential communications respecting 
their cases given in evidence, was confined to the 
cases of the party's attorney only, and there was no 
such privilege extending to other persons circum- 
stanced 
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stanced as the witness was. He should, therefore^ 
be examined in chief.' 

He was so, and the Plaintiff had a Verdict. 

Shepherdy Serjt. and Puller for the Plaintiff. 
Onslow^ Serjt, for the Defendant. 



END OF TRINITY TERM. 
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CASES 



ARGUED AND RULED 



AT NISI PRIUS 



IN 



MICHAELMAS TERM, 48 GEO. IIL 



x).c.4, iM. Amey v. Long. 

A penon in pos- 1 HIS was ail action on the case. 

J^r^wfan The Declaration stated. That the Plaintiff had 

wb^wi^rfMce* sued out a Writ of fieri facias^ indorsed to levy on 

toTrJ^duak"** ^^^ goods of one Samuel Glover^ directed to the 

pL^r^'bdongs Sheriff of Suvrj/j and upon which he had returned 

to him or not. nulla bofia I That an action was brought against 

the Sheriff for a false return thereon : That it 

became necessary to produce the Warrant to levy 

under such fieri facias : That the Defendant, who 

was an Officer of the Sheriff of Surry, had been 

subpoenaed 
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subpoenaed as a witness on such trial, with notice 
to produce the Warrant whereon such levy was 
to be made : That he did not produce such War- 
rant, by reason whereof the Plaintiff was nonsuited, 
and forced to pay costs, &c* 

The Plaintiff produced office copies of the Judg- < 
ments in the original action of Amey v. Glover^ 
and that of Amey v. Smithy Sheriff of Surry. 
In the former the Judgment was stated to be agsunst 
Samuel Glover, jun. 

This was objected to as a variance. 
Lord £ll£nborouoh said, That as there was 
but one action, there was no ambiguity ; if there 
had been another cause of the same name it might 
be fatal. 

The subpoena had been directed to Long and 
Grace^ and they were called upon by it to pro- 
duce their, or either of their Warrants, and all 
papers, &c. 

The Warrant had been directed by the Sheriff to 
Orace only ; Grace had no house, but Long had 
a Lock-up-house, and it was used by Grace, who 
brought to it such persons as he arrested. A person 
who had been arrested by Grace, and locked up at 
Long's house, saw on a file "there, the Warrant in 
question. 

A witness also swore. That he had a conversa* 
tion with the Defendant, and asked him, Why he 
did not produce the Warrant ? that he did not deny 
having it, but said he would nonsuit the Plaintiff in 
this action as he had done in the other. 

I 3 Th« 
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The Attorney-General, for the Defendant, con- 
tended, That the action could not be supported 
against Long, who was not the Officer entrusted 
with the execution of the Warrant : he had no title 
to the possession of it ; it belonged to Grace, to 
whom it had been directed. The action had been 
against the SheriflF for a false return ; and it was ne- 
cessary to connect him with his Officer ; that was 
done by the intervention of the Warrant ; Long had 
no legal possession of it, as it was not addressed to 
him ; and as to its being seen on the file, that gave 
no right to take it off and produce it, it was Grace* Sx 
not his Warrant. 

Lord Ellenbo ROUGH. The person who filled 
up this subpoena filled it up against both Grace 
and the Defendant Long^ supposing that the War- 
rant might be in Long's possession, though legally 
belonging to Grace. If the Defendant had the 
Warrant he was bound to produce it. He was 
bound to obey the subpoena, however he might 
have come by the possession of the paper j there is 
evidence to shew that at one time he had it in his 
possession. The question is, whether he had the 
Warrant in his custody, and then could have pro- 
duced it ; that was for the Jury to say. 

Verdict for the PlaintiflF. 

Parky Marryat and Pell for the Plaintiff. 

•Attorney^General and Garrow for the De- 

• • • . ■ • 

lendant. 



w 



HILARY TERM, 46 GEO. III. 1808. 119 



IN THE COMMON PLEAS. 



SITTINGS AFTER HILARY TERM 

AT WESTMINSTER. 

■ » ■ ' ' ' . ' ' ' I 

Honey WOOD v. Sir W. Geary. Fe». isos. 

This action was brought to recover from the De- a Member of 
fendant a sum of money claimed to be due under who conciuas 

.1^ r 11 • • . an Flection for 

the following circumstances. a candidate for 

In 1802 Sir Edward Knatchbull, Su- IF. Gcafy, yemV^S*' 
and Mr. Honeijivood were candidates for the County b^nd^h^s Prindl 
of Kent; on the 15th of July Mr. Honey wood had P»^|>y ^»^i<^h he 
a considerable majority, so much so that his election 
was deemed to be sure ; Sir W. Geary was lowest 
on the poll. 

A proposition was made by a friend of Mr. Ho* 
neywoody (Mr. LeigJi)^ to Mr. Larkins^ who was 
at the head of Sir W. Geary^s Committee, that Sir 
fV Geary should have the benefit of Mr. Honey- 
wood's second votes, if he would contribute to the 
expence. It was then stated, that the proposition 
had been agreed to ; that he had had such second 
votes, and by the eflfect of them finally succeeded || 
and the action was for the share of the expenses. 

Mr. Leigh was called, and was about to state 
what passed between him and Mr. LarkinSj re- 

1 4 specting 



• -. • * 



j^jf 
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specting the agreement for a junction of interest, 
and Mn Larkim^s undertaking, on the part of Sir 
William Geary, to contribute to the expences. 

Best^ Serjt. objected. That such conversation 
should not be given in evidence ; no direct com- 
munication with Sir tVilliam Geary himself was 
proved : he might have delegated a power to his 
Committee to enter into such an agreement, but 
the Committee constituted one body, and any 
orders to bind him should be the act of the majority 
of the Committee; this was the act of Mn Larkins 
only, and could not be obligator]^ either on the 
Committee at large, or on Sir William Geary. 

Shepherd, Serjt. contended. That each Member 
of the Committee had authority ; they were dele- 
gated by Sir fV. Geary to act for hinu He cited, 
from Clifford's ^^eports of the Southwark Election, 
a case before Lord Kenyon of the Tewkesbwy 
Election, in which evidence of the acts of Mr. Smith, 
an agent, was admitted by Lord Kenyon to bind the 
Candidate. Here Mr. Larkins was the agent of 
Sir William Geary confessedly : he was the Chair- 
man of the Committee ; he gave orders for every 
part of the conduct of the Election, which he should 
prove. 

Evidence to that effect was given. 
Mansfield, Ch. J. after observing. That it had 
been proved that the Committee had full authority 
to act for Sir W. Geary j that they had ordered 
chaises, and gave general orders respecting the 
Election, which Sir W. Geary adopted and had 
the benefit of j — he should, therefore, hold Sir 

W. GeaiTf 
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/K Geary bound by an Agreement so made by 
Mr. Larkins^ acting in that capacity. He there- 
fore admitted Mr. Leigh to be examined. 
Verdict for the Plaintiff. 

Shepherd, Runnifigton^ Serjts. and C. Running'- 
ion for Plaintiff. 

Best and Kaughanj Serjts. for the Defendant. 



SITTINGS AFTER TRINITY TERM, 1808. 

AT GUILDHALL. 



Young & Barley i^.Smith & Phillips, 

Sheriffs of London. 

This was an action of Trespass on the case, against An idmiasioa 
the Defendants, as Sheriffs, for a false return, dTb^^^mjwiebf 

The Declaration stated the issuing of a fieri crJ!^!^'!!l 
facias against one John Tenant^ at the suit of ^^^'^'^^'f„ ll"]^ 
the Plaintiffs, under which the Deftodants had ;|f ^^^j. J^^ 
entered : That Tenant had goods, which the De- ^f^^km^ 
fendants had taken in execution, and yet had falsely ^*^"*^**'*i'*^ 
returned nulla bona. 

The goods had been taken in execution by the 
Sheriffs on the 20th of November, 1807. 

On 
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On the 20th of November a Commission of 
Bankruptcy had issued against Tenant, and the 
defence relied upon was, that the Bankruptcy over- 
reached the time of the levy. 

The Act of Bankruptcy was proved to have tak^n 
place on the 4th of November. 

The principal point in dispute was, whether a 
good petitioning Creditor's debt existed at that time, 
sufficient to support the Commission. 

The debt was a sum of 208 /. claimed to be due 
to Stein, Smith and Co. who were Distillers, for 
Cin sold to Tenant^ who was a Liquor- dealer, and 
which was proved to have been delivered to Tenant 
in the September preceding. 

No evidence was given as to the Gin having been 
solji on credit, and the petitioning Creditor's debt, 
therefore, stood as a debc for goods sold and de- 
livered, due upon the delivery of the goods. 

To answer this, and to shew that at the time of the 
Act of Bankruptcy committed, the debt claimed by 
Stein and Co, was not a good petitioning Creditor's 
debt to support the Commission, it was relied on for 
the Plaintiff, that the goods had been sold on credit, 
and that the credit had not then expired. To es- 
tablish that fact — 

The Plaintiff's Counsel called a witness to prove 
a conversation between himself and Smithy one of 
the petitioning Creditors, in which Smith, in an 
answer to a question put by the witness, as to the 
Gin having been sold at three months credit, admit- 
ted the fact, that it was sold at three months credit. 

The 
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The three months had not expired on the 4th of 
November. 

It was objected, that what was said by Smith was 
not admissible ; he was petitioning Creditor, but he 
was not a party in this suit, and that what was said by 
one who was not on the record, was not evidence. 

Sir J. MANSFIELD, Chief Justice, said. He had no 
doubt that the admission of the petitioning Credi- 
tor, as to any fact respecting his debt, was good 
evidence. 

•* 

He admitted the evidence, and the Plaintiff* had a 
Verdict. 

^ Shepherd and VaughaUy Serjts, and *Espinasse 
for the Plaintiffs. 

Best and Onslow, Serjts. and Scarlet for the 
Defendants. 
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CASES 



ARGUED AND RULED 



AT NISI PRIUS, 



ON THE 



HOME CIRCUIT. 



MAIDSTONE SUMMER ASSIZES, 1808. 



Coram LORD ELLENBOROUGH, CH. JUSTICE, 



The King v. Howe. 

The conviction ^^ 

fircrj^tic^Tof T^^^ ^^ ^^ information against the Defendant for 
^ii^^'om^' obstructing a Sheriff's Officer in the execution of 

cers, in which hJg duty, 
the CYidencc ■' 

given is set out, piea of In ot GuiUv . 

cannot be given ^ ^ 

in evidence to Evidence was riven by the Officer of the ob- 

contradict what , o j 

k iwom by a structiou, and he swore to the person of the De« 

witneuatthe , • * i_ m r • 

' trial M to what fendant as being the person who was guilty of it. 

he swore .before 

the Josticct. The 
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The defence was an alibi, 

A witness was called for the Defendant to sup- 
port it. 

HowCy the Defendant, had been convicted of the 
obstruction before two Magistrates in the penalty 
of 100/. and the same witness, who was now pro* 
duced for the Defendant^ had been examined be- 
fore the Justices* 

The record of the conviction was produced in 
Court. 

On his cro8S*examination, he was asked as to 
what he had sworn before the Jusdces ? This was 
done with a view, and for the purpose of contra- 
dicting him, by the production of the Record of the 
conviction, as it set out the evidence as given before 
the Justices on the conviction of Howe. 

It was proposed by the Counsel f<Mr the Prosecu- 
tion to give the Record of the Conviction in evidence 
to contradict what he then had sworn. 

Lord Ellenborough said. He would admit the 
Record of the conviction to be given in evidence, to 
prove that such a proceeding had taken place, but 
not to contradict the testimony given by the witness. 
Persons who were before the Magistrates should be 
called to prove on oath what there took place. 
The conviction itself, for the purpose proposed, 
was therefore inadmissible, and he rejected it *« 

Shepherd 

• SUtiugt ttfltr Miehaehnm nrm, 1790, at OuiUhalL 

Rtz V. Aittt. 

Infbmutioa a|;aiiist the Defendant for obstructing a Custom-house 
Officer in the execution of his duty. 
Per Lord Kenyon. The Defendant's Counsel hava no tight, nor shall 

tbef 
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Shepherd, BoUand and C Runnington for the 
Prosecution. 

The Commori'Serjeant atid Gurney for the 
Defendant* 



ihcf be permitted to en({uire the hime of ttie person ^Ko gave the infoff- 
mfttion of the smuggled goods. 

A question hating arisen as to the Defendant's right to £0 into the 
question of, Whether the goods were smuggled or not ? 

Ptr Lord Kenyon. Where the Officen hive in information of smug* 
gled goods, which aFords a probable ground to warrant the search , per* 
tons obstructing them in their search, or in the discharge of their dutj, 
ire liable to an information for the 'obstruction, whether smuggled soodt 
■re found or not.' But the Officers search at their peril* 



Pearson t. Hutchison, 



xn an action on Xuis WES an actioii on a Bill of Exchange by thd 

ft Promissory ^ ^ o j 

Note, the holder Indorsee ac^ainst the Acceptor. 

is not bound . " . * t • • ' 

to.takeanin- The Bill was Stated to be lost, arid the Plaintiflf 

demoity if the • . « t^ r f • t • t 

Note has been had Ottered the Defendant an Ifidenuiitv, which the 

lost. 

latter had refused. 

This was offered at the trial as a reason for its 
non* production^ but no proof of the adtual loss was 
offered. 

Lord Ellenborough, C. J. was of opinion. 
That the Plaintiff could not recover. His Lordship 
said. If the Bill was proved to have been destroyed^ 
he would admit parol evidence of it. It had been 
laid down by Mr. Justice Buller, iii a criminal case, 

an 
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an indictment for forgery, in which case the pri- 
soner was proved to have swallowed the note on ' 
which the forgery was imputed, that parol proof 
of it was admissible evidence. 

Here the instrument being negotiable it might 
have passed into other hands, and the Defendant 
would remain liable^ and might be called upon to 
pay it over again. 

But it Was said that ati Indemnity was offered, 
and this brought it to the question of Indemnity, 
whether the Defendant was bound to accept it ; as 
to that he was of opinion, That no one was bound 
to accept of it, as he would remain liable to an ac« 
lion on the Bill, to which he would have no defence, 
and then be forced to have recourse to his Indem- 
nity. 

Bolland cited an authority from MariuSy That 
the Acceptor ought to pay where the Bill was lost. 
But the Chief Justice thought it could not be relied 
oft, and that such a construction would be produc- 
tive of much inconvenience, if taken in so general a 
way. 

Plaintiff nonsuited . 

Attornetf'General and Bolland for the Plaintiff. 
Garrow for the Defendant. 
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ARGUED AND RULED 



AT NISI PRIUS. 



IN 



MICHAELMAS TERM, 50 GEORGE IH. 



AT WESTMINSTER. 



Kn-tt. GoODTITLEeX</.PlNSENTV. LaMMIMAK. 

£jECTM£NT to recovcT the possesion of a Baker's 
Shop and Cellar, demised by the Lessor of the 
Plaintiff to the Defendant. 

The premises were described in the Declaration 
as ^' situate^ lyings s^d being in the united Parishes 
of St. George the Martyty and St. George 
Bloomshury** 

A Witness 



\ 
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A Witness being asked where the premises were 
situate ? said they were in the Parish of St. George, 
Bloomshnry. 

This being objected as a ground of nonsuit,— It 
was answered that the Parishes were united by Act 
of Parliament, and that the premises were therefore 
rightly described in the Declaration. 

It was answered, That this was for the purpose 
only of jointly supporting the poor, and for no other 
purpose 

Lord Ellenborough said. It was certainly so ; 
That for all other purposes they were distinct Pa- 
rishes ; and nonsuited the Plaintiff. 

Wight/ for the PlaintiflF/ 

Garrow and 'Espinasse for the Defendant* 



Stilk v.' Meyrick. 

This was an action brought by the PlaintiflT, . a a promfte bf 

. .1 ^ 1 ^ r !_• Ibc master of • 

pnvate sailor, to recover the amount oi ms wages, vessel of an ad- 
on a voyage from London to the Baltick and back. ^ wUorTfor* 

The sum claimed was partly for monthly wages, bg^thl^TSyiiT' 
according to articles which he had signed, and a ** ^ 
further sum claimed under these circumstances. 

Two sailors, part of the crew, had deserted the 
ship, and the master (the Defendant), not being 
able to supply their places at Cronstadtj promised 
to divide among the crew, in addition to their 
wages, the wages due to the two mea who had 
deserted. 

Vol. VI, S Upoa 
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Upon this being claimed, it was objected j That 
any engagement by the master for a larger sum 
than was stipulated for by the articled was void^ and 
the case of Harris t, WaisoHj Peake N. P. Cases, 
p. 72, cited. 

It was answered, That this case was very diffe- 
rent from the case cited : That this engagement 
was made before the ship sailed on her voyage 
home ; it was made under no coercion, from the 
apprehension of danger^ nor extorted from the 
Captain ; but a voluntary offer on, his part for extra- 
ordinary service. 

Lord Ellenborough ruled. That the Plaintiff 
could not recover this part of his demand. His 
Lordship said, That he recognized the principle 
of the case of Harris v, fVatson as founded on 
just and proper policy* When the Defendant 
entered on board the ship, he stipulated to do all 
the work his situation called upon him to do. 
Here the voyage was to the Baltick and back, not 
to Cronstadt only; if the voyage had then termi- 
nated, the sailors might have made what terms 
they pleased. If any part of the crew had died, 
would not the remainder have been forced to 
work the ship home ? If that accident would have 
left them liable to do the whole work without any 
extraordinary remuneration, why should not deser- 
tion or casualty equally demand it ? 

Verdict for the monthly wages only. 

Atiornetf^General and ^Espinasse for Plaintiff. 
Carrow for the Defendant. 

'CASES 



CASES 



ARGUED AND RULED 



ATNISI PRIUS. 



IIT 
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^.A_^^_ . 



SITTINGS AFTER TERM AT WESTMINSTER, 

« 

Pride q. t v. Stubbs. 

Debt to recover the Penalty given by Statute 5 
Eliz. for following a trade^ not having served an 
apprenticeship. 

The trade was that of a Coachmaker. 

It was objected^ That this Statute only operated 
on such trades as were in use at the time of the 
Statute being passed. 

Lord £LL£NfiOROU0ii assented, and nonsuited 
the Plaintiff, saying. That the trade of a Coachmaker 
was not one in use at the time of Queeti Eliz. 

Garraw and Lawetfor the Plaintiff. 
Park and Sdwyn fpr the Defendant. 
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ARGUED AND RULED 



AT NISI PRIUS, 



ON THE 



HOME CIRCUIT. 



MAIDSTONE LENT ASSIZES, 1810. 



Coram LORD CHIEF BARON MACDONALD. 



Yates v. Lance. 

' Where in 
fended byan 1 R^SSPASS. 

m.d[h/S' Justification under a right of way claimed as a 

bfdcfray^ out public Highway. The way claimed as a public one, 

• Rat«r which ^^ ^^ ^^^ ^^^^ ^^ ^^^ ^^^P Tavern, at Greenwich, 

S^w^a^fti- ^^^^^ ^ Colonade, and leading by steps down Into 

nshioner'who jh^ river. . 

^mk w"pay ' The PlaintiflF was the proprietor of the Ship 

the rate, and rj^ 

notc'hetwiseto iavero* 

contribute, ii a rpt^ 

food wuiiffss* i no 
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The action was defended by an order of Vestry, 
and by a resolution of the Vestry, the expences 
were to be defrayed out of the Poors' Rates. 

A Witness was called for the Defendant. 

JSTarrxjat asked him on his voire dire^ Whether 
he was not a Parishioner and paid rates ; and whe- 
ther he was not present at the Vestry when the 
expences of the action were ordered by a resolution 
of Vestry to be defrayed out of the Poors' Rates ? 

Having answered in the aflirmative. He objected 
to him as interested. 

It was answered, That no such appropriation of 
the Poors' Rates could legally be made, and there- 
fore he was under no legal obligation to pay ; and 
being asked whether in case he was not bound by 
law to pay the Rates made for the purpose of de- 
fending the cause, he meant to contribute out of 
his own pocket ? 

He said he did not. 

The Lord Chief Baron held him to be admissible, 
saying, There could be no such appropriation of the 
Poors* Rates, of course he could not be bound to 
contribute in that shape ; and he had refused to be * 
boimd in any other way ; he had not therefore an 
interest sufficient to render him incompetent. 

Garrow and Marryat for the Plaintiff. 
Best, Serjt. and Pooley for the Defendant. 
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KINGSTON LENT ASSIZES, 1810. 



■ !■ H I ■ 



Stringer v. Martyr, Esq. 

nTu'ltUxoT*"* A RESPASs for taking PlaintiflTs goods. 
\Zu ^l£f^\t Defendant pleaded that he was a Justice of Peac^ 
Hn'^^ia^nd*. ^^^^ ^^^ goods wcFc taken under a Warrant on a 
Jc-irn c^^'^ °^ Distress for Poors' Rates, and tendered 40s. amends 
ciaJ:ris go^B to uj^^pj. Statute James I. 

the value c^ the 

•uip tcr.jc..<i, y^iQ tender was admitted by the Replication. 

•nc It is admit- ' ^ * 

ted r^fcndant 1 he Plaintiff put in the notice of action under 

ffiust bafc a 

Verdict. the Statute of George the Second, which \fras in 

these woids: 

" You having on or about the 10th day of No- 
** vember, 1 1509, seized and taken^ and caused to 
^ be seized, and taken certain goods and chattels; 
** to-wit, ten pewter dishes, the property of Wil' 
** Ham Stringert being of a certain large value, 
** to-wit, the value of 21. and carried away the same 
from and out of a certain Messuage and Dwel- 
ling-house of the said fVilliam Stringer, situate 
and being in the Parish of the Hob/ Trinity of 
" Guildford, but without the bounds of the Ck)r* 
^* porate Jurisdiction of the Town of Guil^ordf 
^^ and having afterwards sold and disposed of the 
^* same ; I do therefore give you nodce that an 
^ action will be commenced for the same. 

*^ Signed by Plaintiff's Attorney.** 

Upon 
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Upon the notice being read, Besi, Serjt. ob- 
jected. That upon this notice there must be a ver- 
dict for the Defendant : That the tender being of 
2L %ind the Replication having admitted the value 
of the pewter dishes to be 21. though laid under a 
viz. the Plaintiff could not go beyond 21. though 
the Jury could give less ; the sum tendered there- 
fore covered the Trespass, and was by the Plaintiff's 
own shewing sufficient amends. 

Garrow, for the Plaintiff, contended. That the 
taking of the dishes was not the only Trespass com- 
plained of, it was also for taking them out of his 
DwelKng house ; so that there was a Trespass as to 
the house, which would not be covered by the 21. 
tendered, which applied to the goods only. 

The Lord Chief Baron, after referring to the 
notice. Was of opinion that the Trespass complain- 
ed of, applied to the goods only ; the part respect- 
ing the house being the place only where they were 
taken, and not a distinct Trespass; and that the 
Plaintiff having admitted the tender, and by the 
notice having limited the value of the goods lost to 
21. could claim no more ; and that it was covered 
by the tender. 

The Plaintiff was nonsuited. 

Garrotv and Marryat for the Plaintiff. 
Bcst^ Serjt. for the Defendant. 
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ESSEX SUMMER ASSIZES, 1810. 



Coram LORD ELLENBOROUGH, CHIEF JUSTICE. 



'jii^,mo4 Rex v. Great Canfield. 

i^M^^ This was an indictment against the Parish of Great 

dlSIJiJ^S Canfield, for not repairing a RcAd. 

^^^ The indictment stated that there was^ and from 

time to time, whereof the 'memory of man was not 
to the contrary, had been a certain public King's 
Highway, leading from Great DunmoWj in the 
County of Essex, to the village of Little Caf\fieldf 
and from thence to the village of High Roothings, 
in that County ; and for all the King's subjects to 
pass and repass, &c« ; and then and there averred that 
divers, to- wit, 1 20 perches of the said Road^ leading 
from &c. to &c. was ruinous, and out of repair. 

There was a direct Road from Dunmow to Lit* 
He Canfieldy but the Road' which lead to High 
Roothings and which was the Road indicted, turned 
off from the Road leading from Dunmow to Little 
Car^fieldy a quaver of a mile before you came to 
Little Carifield } so that to follow the Road as laid 

itt 
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in the indictment, a person must in going to Little 
Canfield pass by the Road leading to High Rooth^ 
ings, and having gone to Little Carifield^ return a 
quarter of a mile back again to get into the Road 
from Little Carifield to High Roothings^ as laid in 
the indictment. 

It was objected by Defendant's Counsel, That 
this was a fatal variance in the description of the 
Road indicted. That the indictment charged that 
the Road led from Great Duntnow to Little Caum 
field f and from thence to High Roothings by the 
Road indicted; whereas, in^fact, he must turn 
back a quarter of a mile from Little Carifield^ be« 
fore he could get into the Road indicted. 

Lord Ellenborough said^ That the descriptiDii 
of the Road meant a direct communication from 
Great Dunmow to High RoothingSy through Little 
Canfield i and as it appeared that a person who 
went from Dunmow to Little Canfield must turn 
back a quarter of a mile from Little Canfield be- 
fore he got into the Road indicted, the variance 
was fatal, and the Defendants entitled to an acquittal. 
The Road indicted did not lead from Canfield and 
Dunmow, but from the middle of the Koad which 
led from one to the other. 

The Defendants were acquitted. 

Besty Serjt. and Poolty for the Prosecutors. 
The Common Serjeant and 'Espinaese for the 
Defendants* 
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MAIDSTONE SUMMER ASSIZES, 1810. 



Stears v. Smith, Clerk. 

brougb^ISiiMt This was an action of Trespass against the De- 
p««,'Md^no. fendant, who was a Justice of Peace for the County 
SlTaGii^of Kent, for breaking and entering the PlaintiflF's 
by ^tAMmey ^ouse, and Searching it without authority, and uw 
£^rS juring his goods. 

rJnrin/Srt ^^^ Plaintiff put in the notice pursuant to the 
ituinwctt. Statute 22 Geo. II. 

minster, it b fii- 

^* The notice was Signed John Spencer Young, 

Attorney for Plaintiff, Ntw Inn, London i that 
being the description of his place of residence^ as 
required by the Statute. 

It was objected. That New Inn^ where the At- 
torney lived, (it being ascertained to be J^^ew Inn, 
near St. Clement^s,) was in Westminster^ and not 
in London; and that, therefore, there was a mis- 
description of the Attorney's residence. 

Lord Ellenbo ROUGH ruled the objection to be 
sufficient, and Plaintiff was nonsuited. 

Besty Serjt. and 'Espinasse for the Plaintiff. 
Garrow for the Defendant. * 



INDEX 



Account. 

W' HERE parlies, having cross 
demaiidfy settle am) balance ac- 
counts, though partpf thePlain- 
tifPs demandwas for which no 
action could be supported, the 
settlement of the accounts shall 
bind the Defendant, so that he 
cannot set up the dtTence to an 
action for the balance. Daw- 
son V. Rtmnant. P^g^ 24 

Agent. 

!• An affidavit of an agent can- 
not be used to prove a fact 
against the principal, where he 
cannot himself be called, but 
the principal has used an affi- 
davit of tne agent in an appli- 
cation to the courtj in wnich 
a particular fact is stated, the 
affidavit of the agenC may be 
used as evidence* Johnson v. 
Ward. 47 

2, An agreement entered into by 
one of the committee on an 
election shall bind the candi- 
date. Honeyumod y. Sir W. 
Geary. 119 

AgreemenU 

If a tenant holds under an agree- 
pient for « lease, which speci* 



fies the covenant to be inserted 
in the lease* with a right of 
entry for breach of them, an 
ejectment may be sustained on 
auy breach, though no lease 
has ever been executed. Doe 
ex dem, Oldersbaw and Alt. v. 
Breach. Page 106 

j4nnuitt/. 

Where an annuity has been grant- 
ed for a sum paid as a consider- 
ation for it, that is, money had 
from the time of the grant, if 
the annuity is at any subsequent 
time set aside, and where the 
grantor became bankrupt after 
the grant, but subsequent to its 
being set aside, it is barred by 
his certificate. JValker y. Les^ 
carry. 98 

Apprentice. 

Where an apprentice is bound for 
five years, and a bond given 
conditioned for bis service, the 
binding being void under the 
Stat, b Eliz. as not being for 
seven years, the bond is also 
void. Bumey y. Jertntngsi 8 

Attorney. 

I. If a Defendant, being sued, 
pays the Plaintiff, after die writ 
It sued out^ the money without 

discharging 
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discharging the costs, the attor- 
ney may proceed in the cause 
notwithstanding* Toms v. 

Powel. Page 40 

2. A person to whom a party, 
supposing him to be an attor- 
ney, makes confidential com- 
munications respecting h is cause, 
is bound to give evidence of 
them, if called as a witness, at- 
torneys only beine so privileged 
as to not oeing bound to dis- 
close the secrets of their clients* 
Fountain^ administrator^ v. 
Younj^. 113 



B 



BanJcer. 

If ft bill is accepted, the person 
who takes the bill does it under 
all the terms of acceptance, and 
therefore if made payable at a 
banker's it must be demanded 
within banking hours* Far-^ 
ker V. Gordon^ 41 

Bankrupt. 

1. If a trader, against whom a 
commission of bankruptcy has 
issued, has acquiesced in it so 
far as to goto the different cre- 
ditors to solicit them to vore for 

E articular persons as assignees, 
e cannot afterwards question 
the commission in an action for 
money had and received against 
those persons, whether he is an 
object. of the bankrupt laws or 
not. Ltke V. Hov/e & Rogers. 

Page 20 

2. A debt of 100/, for goods sold 
on credit will not support a 
commission of bankrupt until 



the credit expires, if a bill is 
given for them ; but if sold on 
the terms of giving a bill at 
t#o months, and no bill is in 
fact given, a commission on 
such a debt cannot be supported* 
Hoskinsy assignee of Deigbton^ 
a bankrupt, v. Duferoy. 55 

3* If a person, agamst whom a 
commission of bankrupt issues, 
acquiesces in it so far as to take 
a part in the sale of his own 
effects under the commission, 
he shall not afterwards be al- 
lowed to question it* Clarke 
V. Clarke and Brown. 61 

4. Where an annuity has been 
graqted for a sum paid as a con* 
sideration for it, that is, money 
had and received from the time 
of the grant, if the annuity is at 
any subsequent time set aside, 
and where the grantor became 
a bankrupt after the grant, but 
subsequent to its being set aside^ 
it is barred by his certificate. 
Walker v. Lescarry 98 

5* An admission respecting his 
debt^ made by the petitioning 
creditor, is acunissibie evidence 
in an action where the validity 
of the commission of bankrupt- 
cy comes in question* Young 
and Barly y* SmUb and Pbillips. 

^121 

Bastard. 

Where the father of a bastard 
child, against whom an order of 
filiation had been made, paid 
several sums on that account to 
the parish, and during all that 
time for which he paid the 
child had been in the Foundling 
.Hospital^ and the parish put to 

no 
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no fxpence, he may recover it 
back. Hodgjon v. Williams. 

Page f 9 

Bill in Equity. 

Depositions taken under an old 
conimisslpn may be admitted 
without producing the commis- 
sion, as It may be presumed to 
be lost, aliter^ where under a 
recent one the bill and answer 
need not be produced. Bayley 
and Alt. v. IPyUe. 85 

Bill of Exchange. 

1 When three persons undertake 
to accept bills for a particular 
concern, and the drawer draws 
bills on account of one of them 
only, and not for the particular 
•concern^ and he accepts in the 
name of the three, such bill 
cannot be recovered by a bona 
fide holder who received it from 
the drawer against the other 
two. Williams v. Thomas Hun- 
ter and others. 18 

f • If a bill is accepted, the person 
taking the bill does it under all 
the terms of acceptance, and 
therefore if made payable at a 
banker's, it must be demanded 
within banking hours. Parker 
V. Gordon. 41 

S. In an action by the indorsee of 
a bill of exchange, where seve* 
ral indorsements have taken 
place which are laid in the de- 
claration, though accessary to 
be provjed in general, yet if the 
defendant applies for time to 
the holder, and offers terms, it 
is aa admisiioa of the holder's 



title, and a waiver of proof of 
all the indorsements, except the 
first. Bosanquet v. Andersoum 

Pafre 43 

4. An indorsement on a bill of 
exchange in these words : •* Pay 
the contents of the bill to A B, 
being part of the considcratioa 
in a certain deed of assignment^ 
executed by the said A B to the 
indorser and others,'' is not a 
limited indorsement. Potts v. 
Reed. 57 

5. If Defendant to a debt, other* 
wise bound by the Statute of 
Limitations, admits the debt^ 
but claims ^o be discharged by 
a written instrument, but which 
being referred to, docs not 
amount to a leeal discharge, he 
shall be bound by the admis« 
sion, and the case thereby taken 
out of the Statutes. Partington 
v. Butcher. 6S 

6. It is a good defence to an ac* 
tion on a bill of exchange, that 
it is not produced or shewn to 
be lost or destroyed, though the 
party promised to pay it. 

Powel v. Rodcb. 76 

7. In an action on a promissory 
note, the holder is not bound to 
take an indemnity if the note 
has been lost. Pearce V. Hut* 
cbinson* 1 80 

Bond. 

Where an apprentice, is boimd for 
five years only, and a bond 
given conditioned for his 8er« 
vices, the binding being void 
under the Statute 5 Ei'iz. as not 
being for seven years, the bond 
is also void. Burmy v. Jen*, 
ings. 8 

Bnher. 



Broker. 

The broker who made the 6isire5f 
is not an admissible witness fm 
ihe Det'endam unless relcnst^^. 
fieid v. MilduU. Fagt 73 



Case (Action on). 

i. Ifapersonemploysa tradesman 
to do any work for him, aatl in 
the execution of il the trader, 
by his negligence, causes any 
injury to any one, the pers.in 
employing him is liable Tor the 
injury ansing from such neg- 
lect. S/y V. Edgley. fl 

S. If the daughter of a person ptr- 
formi all the duties of a servant, 
all domestic ofHces in her fin- 
ther's house, though she liot-s 
not actually sleep in the hou'^c, 
is leduced, -the Ulher may f np- 
port an action per quod servilum 
amitit, Mafia v. Barrett. S2 

9, Case will nut lie for takini: ait 
excessive distress, where 'in-. 
thing only could he laVw, 
though greatly exceeding id 
value the amount of the i!i$- 
tress. 

Expreii malice not necessary to 
be proved to support the i)e- 
fcndant. Fieid v. Milcbell. 71 

Contract (Illegal one). 

Where parties, having cross de- 
mands, settle and balance their 
accounts, though part of the 
naintiS*s demand was for wbich 
no action could be supporuJ, 
the Mttlemeat of the accgiintt; 



shall bind the Defendant, n 
he cannnt set up that defence 
ti> an action for the baUnc«. 
Daujsuit V. Remnant. Page S4i 

Conviction. 

1. Where a person is convicted 
under Stat. Geo. 3. chap. 80, 
and a warrant issued to levy hit 
goods, the magistrate may order 
him verbally to be kept in cus- 
tody until a return is made on 
the warrant. StiU v. ff^allt 
and Harru. 36 

2. 1~he conviction of a person 
before a Justice of the Peace of 
obetruciing officers, in which 
the evidence given ia set out, 
cannot be given in evidence to 
contradict what is sworn by a 
witness at the trial, as to what 
he swore before the Justices. 

The King V. Hou/e. 12* 

Cowt'Martial. 

An action will not lie against a 
Member of a Court nunial for 
observing on the conduct of a 
Prosecutor as malicious and in- 
jurious tothe service, and mak- 
ing that part of the sentence 
acquitting the officer tried by 
such Coiirt-martial. Jeijill v. 
Sir Join Moors. 63 

Creditor. 

In an action by at) executor or att 
administrator for a debt due to 
the intestale, a creditor of the 
intestate is a good witness to 
prove it. PauTl, administrator 
of SitUoa V. Brwun. S4' 

Dtmmtgt 
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Demurrage. 

If a person receives goods from 
on board ship, which are ship- 
ped to the shipper's order, or 
his assignees, paying freight 
with a certain allowance for de- 
murrage, he makes himself, by 
acceptance of goods, liable to all 
the terms of tne bill of lading, 
and o( course to demurrage, 
Dobbin V. Thornton. Pags 16 

DeposilioM. 

!• DepositioQS taken in an action 
on a policy of insurance of the 
Captain, who is also part owner, 
where the loss is imputed to his 
misconduct, are not evidence. 
Taylor v, M'^tcar. 27 

2. Depositions taken under an old 
commission may be admitted 
without producing the commis- 
sion, as it may be presumed to 
be lost, aliier where under a 
recent one, the bill and answer 
need not be produced. BayUy 
and AU. v. Wjlie. 85 



Distresim 

Case will not lie for taking an 
excessive distress, where one 
thing may only be taken, though 
greatly exceeding in value the 
amount of the distress. 

Express malice is not necessary to 
be produced to support the De- 
feudaut. Field H* MitcbM. 71 



Ejectment. 

1. Agreement for a demise fort 
year, the rent ioht paid wceklv, 
and to have a month's warning 
if no default was made in pay* 
ment of the rent, but which 
agreement the lessor afterwards 
refuses to execute, and the te<* 
nant pays his rent weekly. He 
is entitled to a month's notice 
to quit, though the agreement 
was not executed, and althoocrh 
if a weekly tenant, a week's 
notice was good. Doe ex dem. 
Peacock v. Rnffer. Poge ♦ 

2. If a tenant comes in the middle 
of a quarter jjand afterward spays 
for the time to the beginning 
of a succeeding regular quarter, 
from which time he pays half 
yearly, his tenancy commences 
from that regular quarter-day 
to which he paid up. Doe em 
dem, Holcomb v. Johnson. 10 

8. A notice given on the 25th of 
September to quit at the end of 
six calendar months, is good to 
determine a holding, commenc* 
ing on the 25th of March. 

Howard V. fV^mslej, 5S 

4. If a notice to quit is directed to 
the tenant by a wrong Christian 
name, and he keeps it, it is a 
waiver of the irjisdirection, and 
the lessor may recover on it, if 
there was no other tenant of the 
name. Doe v. Spiller. ^o 

5. If a tenant helds under aa 
ajgreeraent for lease, which spe« 
cifiea the covenants to be con« 
tained in the lease^ with a right 

of 
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of entry, for a breach of them, 
an ejectment may be sustained 
on any breach, though no lease 
has ever been executed. Doe 
ex dem. Oldersbaw and AU. v. 
Breach. 106 

6. If parishes are united for paro- 
chial purposes, if an ejectment 
is brought it must be laid in 
the parish where it really is 
situated. Doe ex dem. Pinsent 
V* Lammiman. P^g^ 128 

Election. 

Aq agreement entered into by 
one of the .committee on an 
election shall bind the candi- 
date. Honeywood v. Sir IV^ 
Geary. 1 1 9 

Evidence. 

!• An unstamped agreement may 
be evidence of an holding. Doe 
ex dem. Peacock v. Raffan^ 4 

St% Depositions taken in an action 
on 4 policy of insurance of the 
Captain, who is also part owner, 
where the loss is imputed to his 
misconduct are not evidence. 

Taylor v. M'Vicar. 27 

S. In an action by an indorsee of 
a bill of exchange, where seve- 
ral indorsements have taken 
place, which are laid in the de- 
claration, though necessary to 
be proved in general ; yet if the 
Defendant applies for time to 
the holder, and offers terms, it 
is an admission of the holder's 
title, and a waiver of proof of 
all the indorsements, except 
the first. Bosanquet v» Ander- 
4on^ 41 






.4. An affidavit of an agent cannot 
I be used to prove a fact against 
his principal when he can him- 
self be called; but where the 
principal has used an affidavit 
of the agent in an application 
to the Court, in which a parU- 
cular fact is stated, the affidavit 
of the agent may be used as 
evidence of that fact. Johnson 
v. Ward. Pa^e 47 

6. A parol evidence is admissible 
to shew the day on which a 
trial at Nisi Prius takes place, 
Thomas v. Ansley and Smith. 80 

6. If a person says, I'll pay you 
money if A B says it is aue, and 
A B being applied to, says it is 
due, but is dead at the time the 
action is brought, what he had 
said respecting the said debt is 
evidence. Daniel v. Pitt. 74 

7. It is a ^ood defence to an action 
on a bill of exchange, that it is 
not produced, or shewn to be 
lost or destroyed, though thp 
party promised to pay it. 

Powelv. Roach and Alt. 76 

8. Depositions taken under an 
old commission may be admit- 
ted without producing the com- 
mission, as It maybe presumed 
to be lost, aliter, where under a 
recent one, the bill and answer 
need not be produced. Bajfley 
and Alt.v. Hyiie. 85 

9. Where, by rule of Court, a wit- 
ness is about to go abroad, is 
permitted to be examined on 
mterrogatories, they may be 
giveo in evidence, if the witness 
has sailed on the voyage, though 
he may have been put back into 
port from bad weather* Fonsick 
VpAgn. 92 

10, A 
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10. In case against the Sheriff for 
taking insufficient plecj^es in 
replevin, in proof of the ^nsuffi* 
ciency of the circumstances of 
them, it is evidence that they 
were in debt, had been applied 
to for payment, and promised 
payment, but did not pay. 
Gwyllim t« ScboUy and AU^ 

Page 100 

11. Though an instrument cornea 
out of the possession of the ad- 
verse party in consequencp of 
a notice to produce it, if it hat, 
been executed in the presence 
of a subscribing witness, he 
must be called to prove the exe- 
cution of it. Jomson y. Lew^ 
ellifu 101 

12. A person in possession of any 
paper, who is served with a 8ul>- 
pcena, duces liceu, is bound to 

Eroduce it whether the paper 
elongs to him or not. A^ey 
V. Long. Pogc 116 

IS. An agreement entered into by 
one oFthe committee on an 
election shall bind the candi- 
date. Honeywood v. Sir fV. 
Geary. 119 

14. An admission respecting his 
debt, made by the petitioning 
creditor, is admissible evidence 
in an action in which the vali- 
dity of the commission of bank- 
ruptcy comes in question. 
Young and Barley v. Smith and 
Phillips. 121 

15. The conviction of a person 
before a Justice of the Peace for 
obstructing officers, in which 
the evidence given is set out, 
cannot be given in evidence to 
contradict what is sworn to by 

L 



a witness at the trial, as to what 
he swore before the Justices. 
The King v. Howe. 124 

16. A person to whom a party, 
supposing him to be an attor* 
ney, makes confidential com- 
munications respecting his cause, 
is bound to give evidence of 
them, if called as a witness, at- 
torneys only being so privileged 
as to not being bound to dis« 
close the secrets of their clients. 
Fountain, administrator, v. 
Young. ns 

Executor^ 

I. Where a policy of insurance 
has been effected on the life of 
a debtor, as a security to ^he 
lender of money, and the lender 
charges the premigm to the 
account of the debtor, who pays 
them, if the principal is afteV^ 
wards paid, the debtor, or his 
representative, is entitled to the 
policy. Holland v. Smith. 1 1 

S. In an aption by an executor or 
adnojiqistra^or for a deb.t due to 
the mtestate, a creditor of the 
intestate is a good witness to 
prove it. Pau^ll, administrator 
of SuttSn^ V. Brown. 54 

S. If executors, w^io are by the 
testator's will toi carry on his 
trade for the benefit of his fa- 
mily, sqffer a person to carry on 
th^ trade in his own name, such 
persons may bring actions in 
his own name for goods sold by 
him, though afterwards account- 
able to the executors. }Vtlkes 
y. Lister. 7S 

Father^ 
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FathiT. 

If a daughter of a person performs 
all the duties of a servant, and 
all linmeMic offices in her fa- 
ther's house, th(Migh she does 
not ^cTuallv sleep in the hou^e, 
is Hediicco,'the lather may sup- 
poM an action, per quod strvf'" 
turn amisit. Mann v. Birrctt. 

Page 32 

Freight. 

1. If a person receives poods from 
abop*ii sh'i), which are shinpe'.l 
tu \\if: shni,»er's order, or his 
assicMees, pavifiji trei^ht \^ith a 
ctil.nnallovxiinci. f« r demurrage, 
h:* '•i«ke> liiuis If,hyaccepiaiKe 
ot goods, iiahie to all the terms 

. o- the bill ot lading, and of 
cu" sf to demurrage. Datlin 
V. Tl irnton. 6 

2 h t: oiis i'onsig .ed from ahroad 
ar'» i!«livert*c lo a person, >\ho 
i!) tact is not thr consij^nee, if 
he &.:iipl< the goods, Kc is lia- 
ble lor the trei|^ht. Siagart v. 



Gayne. 

W'ere a person is convicted under 
.S» Mi'.- G'r). 3. ch^p. fO, 
ii.di. \.irrant issued to levy the 
p li.'iy *,\\ his c:(:od«, thf Ma- 
g».hi»sic '>ray «>id^r hnn verbally 
t:; I c '.;';• t in cnsU;di\ until a 
fPH'T. i^ nia'''' on ih" ^.a/rafat 
i>iiU V. IVaih a.id Harris. 36 



Guarantee. 

A guarantee by a ihird person on 
the sale of goods is within the 
exception of the stamp acts re- 
specting agreements, and need 
not bd" stamped. Warrington 
and Alt. V. FurbiT and War- 
rington. 89 

Goods sold. 

The mere act of striking a balance, 
for goods sold, of an account 
between two parties, does not 
entitle the party, in whose fa- 
\our the balance is, to interesi 
from that tmie, uhlesR the mo« 
nev was then to be paid, 
Ckaliev. Dale of York. 45 

Vide Guarantee and Stomp. 

\ 

Indemnily. 

In an action on a promissory 
note, the holdei: i« not bound to 
take an indenmity if the note 
has been lost, Pcarce T. Hut* 
CUinson^ 19^ 

Indictment. 

An indictment for not repairing a 

roiid must describe a direct road, 

Rvx V, Great Canfield. 1S6 

Interest. 

1. The mere act of striking a ba» 
lance, for goods sold, of an ac- 
count between two parties, does 
not entitle the party, in whose 

favour 



hvour the balance it>, to interest 
from that time, unless the niu- 
ney then was to be paid. Chalie 
V. Daie of York. ♦& 

S. Where, by a rule of Court, a 
' witnesd about to go abroad is 
examined on interrogatories, 
they may be mvcii in evidence 
if the witness had sailed on the- 
voyage, though he may have 
put back into port from bad 
weather. Fotuici v. Agnd. 92 

Justice of the Peace, 

1. Treipass against the Justice oF 
the Peace fot- uking roods under 
his warrant^and teiiuen amends^ 
if the notice of action only claims 
goods to the value of the game 
tendered, and it is admitted, the 
Defendant must have a verdict. 
Stringer t. Martyr, Esq, ' 13* 

f. If an action is brought against 
a Justice of the Peace, and no> 
tice given under Statute 2S Geo, 
JI. and signed by the attorney 
for the Plaintiff, describing 
himself as of London, if in fact 
it is in Westminster, it is fatal. 
Sttars V. Smitbf Clerk. 13S 



LQTidlord and Tenant. 

1. An agreement for a demise for a 
year, the rent to be paid weekly, 
and to have a montn's warning 
if no default was nude in pay~ 
ment of the rent, but which 
agreement the lessor aflerwards 
refuses to execute, and the te- 
nant ptvi hi^ rent weekly. He 
is entitled to a monUi'i notice 
L 2 



to quit, though the agreement 
was not executed, and atthoogh 
if a weekly tenant, a week's no- 
tice was good. Doe ex iem. 
Peacock Y. Raffan. Page 4 

3. If a tenant comes in the miUclle 
of a quarter, and afterwards pays 
for the time to the beginning of 
a succeeding regiilar quafler, 
from\hich time he pays half 
yearly, his tenancy commences 
fi^im that regular quarter day to 
which he paid up, JOo* e* 
den. Johnson v. Holombe. 10 

3. A notice given on the 36th of 
September to qnit at the end of 
six calendar months, ii good (o 
detennine a holding, cnmmcnc* 
ing on the 35th of March. 
Hoiuard v. IVfmiley. J3 

4. If a notice to quit is directed to 
the tenant liy a wrong Christian 
name, and he keeps ii^ it is k 
waiver nf the miadescriplion, 
and the lessor may recover on 
it, if there was no other, tenant 
of that name. Duet. Salter, IQ 

5. If a tenant holds under an 
agreement fot a lease, which 
specifics the covenants to be 
inserted in the lease, with a 
right of entry for a breach of 
them, an ejectment may be sus- 
tained on any breach, though 
no lease has ever been executed. 
Doe »x dem, Oldtrsluw and 
^U. V. Breach, lOQ 

LiheL 

An action will not lie for a libel 
against a Member of a Court- 
martial, for observing on the 
conduct of the Froseculor as 
malicious and injurious to the 
■errice and ouiking that part of 
th« 
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the sentence arquiliing the offi- 
cer tried bv such Court-martial. 
Jekyll V. Sir Join Moore. 63 

Limitations. 

If Defendant to a debt, otherwise 
bound by the Statute of Limira- 
lions, admits the debt, but 
claims to be discharged by a 
u ritten instrumt^nt, but which 
beiDg referred to, does not 
amount to a legal discharge, 
he shall be bound by the ad- 
mission, and the case be there- 
ty taken out of the Statute. 
farnti^tm \. Butcher 1 66 
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Negligence. 

If a person employs a tradesman 
to do any work for him, and in 
the execution of it the trades- 
man, or his servants, by their 
negligence, cause an injury to 
any one, the person employing 
is liable to the injury arising 
from such neglect. Sly v. 
Edgeljf. 6 

^7si Prius. 

Parol, evidence is inadmissible to 
shoAr the dav on which ai trial 
at hlhi Priu^ takes place. 
Thomas v. Ansley and Smith. 80 

Notice to quit. 

1, Tf a notice to quit is directed to 
the tenant by a wrong Christian 
name, and he keeps it» it is a 
waiver of the misdescription^ 



and the lessor may recover oq 
it if there was no other tenant 
of that name. Doev. Spiller. 70 
2, A notice given on the 26th of 
September to quit at the end of 
six calendar months, is good to 
determine a holding, commenc- 
ing on the 25th of March, 

Hotuard v. IVemsley. 5S 
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ParisJu 

I. When the father of a bastard 
ch»|d, upon whom an order of 
filiation had been jnade, paid" 
several sums on that account to 
the parish; and during all that 
time for which he paid the child 
had been in the Foundling Hos* 
pital, and the parish put to no 
cxpeuce, he may recover it back. 
Hodgson \\ Williams. 39 

?. If parishes are united for paroil 
chial purposes, if an ejectment 
is broun;ht it must be laid in 
the parish where it was really 
situated. GoodtUle ex dem. 
Pinsent y. Lammiman. 1 S8 

Partner^ 

Where three persons undertake to 
accept bills for a pai:ticulai^ con- 
cent, and he draws bills on ac« 
count of one of them only, and 
not for the particular concern^ 
and he accepts in the name of 
the three, spch bill cannot be 
recovered by 9l bond fide Ikolda^ 
who received it from the drawer 
against the other two. 1^ 
lidms v. Thomas Hunter and 
others. ig 

Payment 
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PajjmcnK 

If a Defendant, being sued, pays 
ihe Plaintiff, after ihe wr\| is 
sued out, the money without 
discharging the eosts, the attor- 
ney may proceed in the cause 
notwithstanding. 2oms v. 

Powell. 40 

Pleading. 

Whenever a general issue is plead- 
ed, thougli with a tender in the 
plea, or with different pleas. 
Defendant having given notice 
of set-off may give evidence ac- 
cordingly. Coulson V.Jones 50 

Policjj of Insurance. 



1 . An affidavit of an agent cannot 
be used to prove a fact against 
his principal, where he himself 
can be called ; but where the 
principal has u^^ed the aiBdavit 
of an agent for the purpose of 
an application to the Court, in 
which a particular fact is stated, 
the affidavit of the agent may 
be used as evidence of that fact, 

Johnson v« iVard. 47 

2. It is sufficient in effecting a 
policy of insurance for the as- 
sured to communicate to the 
underwriter the then state of 
the ship, nor is the withholding 
from him letters containing an 
account of former misfortunes, 
which may have happened to 
t|te ship or crew, such a con- 
cealment of circumstances as 
shall avoid the policy. Free" 
land V. GUver. 14 

S« Depositions taken in an action • 

L3 



on a policy of insurance of the 
captain, who is part owner, 
where the loss is imputed to his 
neglect, are not evidence. 

Taylor v. M^Ficar. 27 

4, Where a policy of insurance 
has been effected on the life of 
a debtor, as a security to the 
lender of money, and the lender 
charges ^he premium to the ac- 
count of the debtor, who pays 
them, if the principal is after- 
wards paid, the dcl>t<^r, or his 
representative, is entitled to the 
policy, flulland v. Smttb. \ i 

5. Under a policy on a ship for a 
given time, while securely moor- 
ed in a certain harbour, she is 
warr^Lntcd in changing her moor- 
ing within the same harbour. 

- — -• V. fVestmure. 109 

Poundage^ 
Sec Shtriff. 
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Replevin. 



1, In replevin, where a tender is 
pleaded, and a subsequent de- 
mand and refiisal replied, the 
demand must be made by, and 
the refusal be to the Defendant, 
if so made by one sent or autho- 
rised by him, the evidence does 
not support the issue. Pimm 
V. Grevill. 92 

2. In case against the Sheriff for 
taking insufficient pledges in 
rcplevui, in proof of the insuffi- 
ciency of the circumstances of 
them, it is cvitience that they 
were in debt, they being applied 
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to for payment, had promised 
pavnient, but did not pay, 
CwyUim v. Scboley and j4lt. 

^ ^ Page 100 

JRoad. 

An indictment for not repairing a 
road mii8tdt£Ciibe a direct road. 
Rix V. Gr^at Canfitld. 13(i 



Sailor. 

1. Where a seatnan has been im- 
pressed, nnd so would be entitled 
to wajifs for the time be had 
served under Siai 2 Geo, 2. that 
claim niu>t, however, depend on 
the completion of the voyage, 
for if the vessel is lost, as the 
rest of the crew thereby forfeit 
their claim to wages, the im- 
prcs<?ed seaman equally forfeits 
h ? claim for wages to the time 
of his being impressed. Dunk- 
Ify w Bulivcr and Llo^'d 86 

2. A promise. made by the master 
of a vessel of an advance of 
.wages to a sailor lor extra work 
during the vovage is void* 

Siiil v/AJ^nc*. 128 

S'duclion. 

Ifadanehter of a person performs 
all the duties of a servant, and 
all domestic offices in her fa- 
ther's house, thoujrh she docs 
not actually sleep ui the house, 
the father may support an ac« 
lion per tjui/d servilum amisiL 
Mann v. Barrelt. 32 



SeUoff. 



1. Where parties, having crosl 
demands, settle and balance 
their accounts, though part of 
the Plaintiff's demand was for 
that which no action could be 
suppc»rted, the settlement of the 
accounts shall bind the Defen- 
dant, so that he cannot set up 
that defence to an action Tot the 
balance. Dawson v. Remnant, 

Page 24 

2. Wherever a general i!>suc is 
pleaded, thoDgh with a tender 
in the plea, or with different 

.pleas, Defendant having given 
notice of set-off, may give evi- 
dence accordingly. Coulson v. 
Jones. 50 

Sheriff. 

1. In case against thc^ Sheriff for 
taking insufficient pledges in re- 
plevin, in proof of the insuffi- 
ciency of thecircumstances; it is 
evidence that they were in debt, 
hadbeen applied to for payment, 
had promised payment, hut did 
not pay, Gwyllim v« Scbo/c^^ 
and Ali. Job 

2. The Sheriff is entitled to bis 
poundage on an execution le- 
vied, though that execution is 
afterwards set aside for irregii- 
laritv, Bullcn v. AnsUy and 
Smith J Sheriffs of I^omlon. 1 1 1 

Ship. 

If goods consigned from abroad 
are delivered to a |ierson, who 
in fact is not the consignee, if 

h» 
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he accepts the goods, he is lia- 
ble for ihe freight. Secgart t. 
Scoit. 22 

Vide Sailor. 

Street. 

See Negligencgm 

Stamp. 

A guarantee by a third person on 
uic sale of goods is within the 
exception of the stamp act, and 
need not be stamped. IVar- 
rington and Alt. v. Furber and 
lVarrington» 69 

Subpoena duces lieu Officie. 

A person in possession of any pa- 
per, who is served with a sub- 
poena, duces liceuy is bound to 
produce it, whether the paper 
belongs to blm or not. yhnty 
y. Lovg. 1 1 



through a farm^ t parion may 
It for carrying away hit 



use 



Tender. 

What IS a legal tender. HolUnd 
V. Pbillips. 46 

Tithes. 

1. Whenever a general issue is 
pleaded, though with a tender 
in the plea, or with difierent 
pleas, Defendant having given 
notice of set-off, may give evi- 
dence accordingly. Coulson v. 
Jon^s, 50 

S. Where there is a private road 



tithes, though there is another 
public road equally convenient* 
Cokbi Clerk, v. Selby. 103 

3. Trespass against a Justice of 
the Peace for taking goodf 
under warrant, and tender* 
amends, if the notice of actioa 
only claims goods to the valii# 
of the sum tendered, and it ii 
admitted, the Defendant must 
have a verdict. Stringer v. 
Martyr, Elsq. . 134» 

Trade. 

1. A person carrying on trade as a 
trustee only, for children only, 
is not liable to the penalty of 
the Statute for carrying on a 
trade without serving an ap-. 
prcnticeship. M^azcany.Pear^ 
sell. 1 

2. The trade of a coachmaker is 
not within the Stat. 5 £lis« 

Pride V. Stubbs. 131 



Trustee. 

A person carrjing on a trade as a 
trustee for children only, is not 
liable to the penalty of the Sta- 
tute for carrying a trade with« 
out serving an apprenticeship. 
Miaxcan v. Pear sail. 1 
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Usage. 

If a bill is accepted, the person 
taking the bill does it under all 
the terms of acceptance, and 

therefore 



to for payment, had pr Warrant. 

p ivnient, but did not p. 

Gu'i/llim V. ScbolfTj .^, i person is convicted 

. ..o:ji, Geo, 3. chap, 80* 

^.Js%^TXznx. issued to levy th^ 

Road Z-'-^ "'^ bis goods, the ma- 

, /.. -j:e mav order him verballv 

An indictment f •'; .c kept in ciistodvj urfiil a 

road must dc> ' .rrrrr. is made on the warranto 

fii* V. Grg. >;;.V v. If ails and lUrris. 50* 
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I. ' . — 

"^. ,,/'!•''" Wrce ibcrc is a private ro:id 

' /„. «.' .':'• ■ ;" ihv.'gh a farm, liie parson may 

1 w ■ \..iu'' ■' * i:*k: 11 lor carry inc away liis 

p^ ,/«•''''" ■ .' tunes, ihorgli there is another 

.■•'''' ,---.-\ * ", r;:S:'c roail equallv convenient. 

•' ' 'I >: V. ^- ^f;'. ' u::. Clerk, v/Stf%. 10$ 

Witness. 

■ 

:. In jn action bv an executor or 

^^. j.^ iJnr.:.ialrator for a debt due to 

'•'-'"'*' ilu- integrate, a creditor o( tlie 

• •<:.','■ ?^* iiUvSt.iic is a good witness Lo 

^"r^^^^"' . ;. - ■ v''v'\e ii. /^</7///, s^dniinistrator 

*'p^^ ' '' " ,.]* . ] [■ \ • : S-4/.'.Jv, V. Brown. tU 

^j T ■-•r'''' '^ .. .; ^:- ., ; .\ ric t»rx»kcr who makes thcdis- 

kMt-^^^ *'"",. . ■ ^ t r.<> l; r.oi an admissible wit* 

jv^.:.'- "^ ' , , . . I , >N ror tlie Defendant, unless 

, ««.*** ." ' ^ * ^^.- ^ ,^.^ :; :ej.<<.d. h'ulds. MitchelL 74 

«"•'"* * . -, -. • .•> .' *■ 5, W'hcie. bv rule of Court, a 

*^ ' " . . ^ , , "^^ ^ ". w.'iic'ss about to go abroad, is 

*'^*' , ^ • .. ;:'vv.'.:i:\l to be examined on 

** ' , . . . ■' '*...■ ! -J- :•,-*'.! o.ies, ihcv mav be 

^ . ■ , '. ^ **.* :. .;r. !-.! cvioLUce if the witness 

' "" ,s* : «. <sii. .! !)n iliC voynge, though 

: • ! . \\\.x\ li.t^c ju;t back itiio port 
t .^:': 'utl wcuiher. Fonsick Vm 

'V . .' X ;, ['\ic r.^-^vjciion of a person be- 

. V. . t.^o a J'.:,'.ilL'e of the IVace for 

>k^.*» ^* • •'■ •■■^ obsiuKiiiig oflicers, in which 

tha 



^. 



I ^. ..-. *\ •*''' 
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the evidence given is set out, 
cannot be given in evidence to 
contradict what is sworn to by 
a witness at the trial as to what 
he swore before the Justices. 
The King v. Howe^ 124 
5, If an in:^irument comes out of 
(he po3ses{jion of the adverse 
parly in consequence of a no- 
tice to produce it, if it has been 
executed in th»* presence of a 
subscribing witness^ be must 



be called to prove the execution 
of it. Johnson v. Lcwellin. 101 
Where an action is defended 
by an order of Vestry, and the 
expences ordered to be defrayed 
out of the poors* rates, which 
cannot legally be done; a pa- 
rishioner, who only meant to 
submit to pay the rate, and not 
otherwise to contribute, is a 
good witness^ Yates v« Lanes. 

Ids 
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lU WUka, rrinlcr. tp, Cbaneery-Uoe. Lwukiu. 
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therefore if made payable af a 
banker's, it must be demantied 
within banking hours. Parker 
v. Gordon. 41 



Vestry^ 






\V 



Wages. 



I. Where a seanian has been im- 
{>ressed« and so would be enti- 
tled to wages for the time he 
had served under Stat. 2 Geo. 2. 
that claim miist^ however, de- 
pend on the completion of the 
•voyage, for if the vessel is lost, 
as the rest of the crew thcrc))y 
forfeit their claim to warrcs, the 
impressed seaman equally for- 
fc'ts his claim For wages up to 
the time of his being im|»rcssed. j 
Dunkley w Bultuer ai*d Lloijd, 

9. A promise made by the master 
of a vessel ot an advanee of 
.wages to a sailor for extra work 
durmg the voyage is void. 

Siilk s . MejricL 129 

1 



'Where an action is defended by 
an order of Vestry, and the ex- 
pences ordered to be defrayed 
out of the poors' rates, which 
cannot legally be done; a pa- 
rishioner, who' only meant to 
submit to pay the rate, and not 
otherwise to contribute, is a 
good witness. Yates v. Lance. 

152 



4« Where a person is convictkd 
under Stat. Geo. S, chap* 60^ 

. and a warrant issued to levy Xht 
penalty on his goods, the ma- 
gistrate may order him verbally 
to be kept JQ custody^ udtil a 
return is made on the warrant* 
Still V. lyalls aiid Harris. SG 

Wat/. 

Where (here is a private road 
through a farm, the parson may 
use it for carrying away his 
tithes, though there is another 
public road equallv convenient. 
CQbb, Clerk, v.^Selby. 105 

Witness. 



U tn an action by an executor or 
administrator for a debt due to 
the intestate, a creditor of the 
intestate is a good witness to 
prove it. . Paidlj tidministrator 
<;f Sutton^ V. Brown* Si 

2. The broker who makes the dis* 
tress is not an admissible wit* 
ness for the Defendant, unless 
released. Field v. Mitchell. 74 

3. Where, by rule of Court, a 
witness about to go abroad, is 
permitted to be examined on 
interrogatories, they mav be 
given in evidence if the witness 
has sail( d on the voyage, though 
he may have put back into port 
from bad weather. Fonsick v. 
yJgnJ. Si 

4. The conviction of a person be- 
fore a Justice of the Peace for 
obstructing ofEcerSj in which 

tha 
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the evidence given is set out, 
cannot be given in evidence to 
contradict what is sworn to by 
a witness at the trial as to what 
he swore before the Justices. 
The King v. Howe. 12% 
5. If an instrument comes out of 
(he posses^^ion of the adverse 
parly in consenuence of a no- 
tice to produce it, if it has been 
executed in thi* presence of a 
subscribing witness^ he must 



be called to prove the executioa 
of it. Johnson v. Lcwellin. 101 
6. Where an action is defended 
by an order of Vestry, and the 
expences ordered to be defrayed 
out of the poors* rates, which 
cannot legally be done ; a pa- 
rishioner, who only meant to 
submit to pay the rate, and not 
otherwise to contribute, is a 
good witness^ Yates v« Lance. 

Ids 
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